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U.S. Customs Service 


Treasury Decision 


19 CFR Part 24 
(T.D. 86-205) 


CUSTOMS REGULATIONS AMENDMENTS REGARDING 
AD VALOREM USER FEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim Regulations. 


SUMMARY: This document amends the Customs Regulations to 
implement a provision of the Omnibus Budget Reconciliation Act of 
1986 which authorizes the Customs Service to assess a merchandise 
processing user fee on formal entries of imported merchandise. This 
ad valorem user fee, which is to be based on the appraised Customs 
value of the merchandise, does not apply to articles provided for in 
schedule 8 of the tariff schedules or to products of least developed 
developing countries, eligible countries under the Caribbean Basin 
Economic Recovery Act, or U.S. insular possessions. The proceeds of 
the user fees are to be deposited in a dedicated account of the Treas- 
ury and, subject to authorization and appropriation, are to be used 
to offset Customs appropriations for the salaries and expenses of 
Customs incurred in conducting commercial operations. The amend- 
ments are being made on an interim basis due to the limited period 
of time available to initiate these changes before the law becomes 
effective. However, any written comments received will be consid- 
ered before a final rule is issued. 


DATES: Interim regulations effective on December 1, 1986. Written 
comments must be received by January 30, 1987. 


ADDRESS: Written comments (preferably in triplicate) should be 
submitted to and may be inspected at the Regulations Control 
Branch, Customs Services Headquarters, Room 2426, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Thomas Banner, Commercial Compliance Division (202-566-4136). 
Legal Aspects: Arthur I. Rettinger, Office of the Chief Counsel 
(202-566-2486). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 
User Fres—HIstory 


Until recently, Customs had no general authority to collect fees 
for the processing of persons, aircraft, vehicles, vessels and mer- 
chandise arriving in or departing from the U.S. However, it has had 
authority under certain circumstances to charge fees, i.e., fees 
charged when providing preclearance of passengers and private air- 
craft when such services are of special benefit to particular persons. 
Customs also had been authorized to receive reimbursement from 
carriers for overtime services provided during non-business hours, 
and reimbursement from local authorities for services provided to 
certain small airports. Customs also has authority to assess fees on 
operators of bonded warehouses and foreign trade-zones and on the 
entry of vessels into ports. Further, Customs has authority to collect 
certain navigation fees specified in § 4.98, Customs Regulations (19 
CFR 4.98). 

The Consolidated Omnibus Budget Reconciliation Act of 1985 
(Pub. L. 99-272) greatly extended Customs authority to assess fees. 
Section 13031 of Pub. L. 99-272 established a schedule of fees 
chargeable to users of various services provided by Customs in con- 
nection with the processing of persons, aircraft, vehicles, vessels 
and dutiable mail arriving in the U.S., as well as for the payment of 
an annual fee by customs brokers. 

By T.D. 86-109, published in the Federal Register (51 FR 21152) 
on June 11, 1986, various parts of the Customs Regulations (19 CFR 
Chapter I), were amended on an interim basis to set forth the fees 
established by Pub. L. 99-272. The amendments were made on an 
interim basis due to the limited period of time available before the 
new law became effective. However, written comments were invited 
for consideration before final regulations are drafted. The numer- 
ous comments received have been analysed. However, by § 1893 of 
the Tax Reform Act of 1986 (Pub. L. 99-514), passed on October 22, 
1986, several technical amendments were made to Pub. L. 99-272, 
and the effect of these legislative changes necessitates several 
changes to the interim regulations. The final regulations imple- 
menting these fees will appear as a separate document in the Feder- 
al Register. The document will describe the changes made as a re- 
sult of the technical amendments and the comments. 

Other amendments were made to Pub. L. 99-272 by the Omnibus 
Budget Reconciliation Act of 1986 (Pub. L. 99-509). Among these 
amendments is the establishment of an ad valorem user fee to be 
collected by Customs on formal entries of merchandise imported for 
consumption, or withdrawn from warehouse for consumption, be- 
ginning on December 1, 1986. This document sets forth interim reg- 
ulations governing the ad valorem user fee. 
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Ap VALOREM FEE 


Section 8101 of Pub. L. 99-509 states that with certain exceptions, 
merchandise formally entered, or withdrawn from a warehouse, for 
consumption, is subject to an ad valorem fee based on the appraised 
customs value of the merchandise. The fee does not apply to infor- 
mal entries of merchandise entered under the procedures set forth 
in § 143.21, Customs Regulations (19 CFR 143.21), and to merchan- 
dise which does not enter the commerce of the U.S. for consump- 
tion. The proceeds of the user fees are to be deposited in a dedicated 
account of the Treasury and, subject to authorization and appropri- 
ation, are to be used to offset Customs appropriations for the sala- 
ries and expenses of Customs incurred in conducting commercial 
operations. 

Pursuant to § 8101, the fee that will be assessed is 0.22 percent ad 
valorem for merchandise formally entered, or withdrawn from a 
warehouse, for consumption, after November 30, 1986, and before 
October 1, 1987. After September 30, 1987, the fee will be 0.17 per- 
cent ad valorem or a lesser ad valorem rate determined by the Sec- 
retary of the Treasury as sufficient to provide the amount of reve- 
nue needed to conduct commercial operations for the upcoming fis- 
cal year. The Secretary of the Treasury shall publish in the Federal 
Register the ad valorem rate for fiscal year 1988 by no later than 
the date that is 5 days after which funds are appropriated to Cus- 
toms for salaries or expenses incurred in conducting commercial op- 
erations. The rate set shall apply for the processing of entries and 
withdrawals from warehouse for consumption made after the date 
that is 60 days after the date of such determination. 

A slightly higher fee is assessed for the first 10 months of the ad 
valorem fee to ensure that there are adequate receipts to cover 
start-up costs and to cover any potential increases in the costs of 
Customs commercial operations. Unless reauthorized by Congress, 
fees are not to be charged after September 30, 1989. 


ARTICLES NOT SUBJECT TO FEE 


Pub. L. 99-509 provides that certain articles are to be exempt 
from the ad valorem fee. The exemptions are: (1) articles provided 
for in schedule 8 of the Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202); (2) products of insular possessions of the 
U.S.; and (3) products of any country listed in General Headnote 
3(eXvi) or (vii), TSUS. General Headnote 3(e)(vi) lists least developed 
developing countries. General Headnote 3(e)(vii) lists beneficiary 
countries of the Caribbean Basin Economic Recovery Act (CBERA) 
(19 U.S.C. 2701 et seq.). The fee applies to all other articles, even if 
duty-free or eligible for tariff preference. 
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OTHER SPECIFICS OF FEE 


The ad valorem fee is to be paid by the importer of record of the 
merchandise and shall be based on the value of the merchandise as 
determined under § 402, Tariff Act of 1930, (19 U.S.C. 1401a). 

Charges imposed by the ad valorem user fee are considered to be 
charges or exactions within the meaning of § 514, Tariff Act of 
1930, as amended (19 U.S.C. 1514). As such, they are final and con- 
clusive upon all persons unless a protest is filed in accordance with 
the procedures set forth in Part 174, Customs Regulations (19 CFR 
Part 174). 


CoMMENTS 


Customs realizes that this document does not answer all ques- 
tions pertaining to collection of the ad valorem user fee. Because of 
the limited time available to draft these regulations before the stat- 
utory effective date, the regulations basically follow the statutory 
language of Pub. L. 99-509. Additional regulations and directives 
will be prepared and disseminated as soon as possible. Comments 
are requested on the conforming or clarifying regulatory changes 
needed as a result of the statute or these interim regulations. 

Before adopting the interim regulations as a final rule, Customs 
will give consideration to any written comments (preferably in trip- 
licate) timely submitted. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on 
normal business days between the hours of 9:00 a.m. and 4:30 p.m. 
at the Regulations Control Branch, Customs Service Headquarters, 
aan 2426, 1301 Constitution Avenue, NW., Washington, D.C. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DaTE PROVISIONS 


The statutory effective date for collection of the ad valorem user 
fee is December 1, 1986. In light of the limited deadline imposed up- 
on Customs to implement these changes, it has been determined 
that, pursuant to 5 U.S.C. 553(b\B), notice and public procedure is 
impracticable. For the same reason, pursuant to 5 U.S.C. 553(d\(3), 
we are dispensing with a delayed effective date. However, before 
adopting final regulations, consideration will be given to all written 
comments timely submitted. 


E.O. 12291 anp Recuatory Fiexipmiry Act 


Because the amendments do not meet the criteria for a “major 
rule” within the meaning of § 1(b) of E.O. 12291, Customs has not 


prepared a regulatory impact analysis. 
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Because no notice of proposed rulemaking is required for these in- 
terim regulations, the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.) do not apply. 

PaPERWORK RepucTion Act 


No new recordkeeping or data collection burdens are imposed up- 
on the public as a result of this amendment. Accordingly, it is not 
subject to the Paperwork Reduction Act of 1980, Pub. L. 96-511. 

List or Supsects In 19 CFR Parr 24 


Accounting, Taxes. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices participat- 
ed in its development. 


AMENDMENTS TO THE REGULATIONS 
Part 24, Customs Regulations (19 CFR Part 24), is amended as set 
forth below: 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The authority for Part 24, Customs Regulations, is amended to 
read as follows: 


Authority: 19 U.S.C. 66, 1202, 1624; 31 U.S.C. 9701; Pub. L. 99-272, 
Pub. L. 99-509. 


2. Part 24 is amended by adding a new § 24.23 to read as follows: 


§ 24.23 Ad valorem fee. 

(a) Fee. Except for those types listed in paragraph (b), merchan- 
dise formally entered or withdrawn from a warehouse, for consump- 
tion, is subject to the payment to Customs of an ad valorem fee of 
0.22 percent from December 1, 1986, through September 30, 1987. 
For the fiscal year beginning October 1, 1987, the fee will be the 
lesser of 0.17 percent ad valorem or an ad valorem rate provided by 
the Secretary of the Treasury pursuant to § 8101(a) of the Omnibus 
Budget Reconciliation Act of 1986 (Pub. L. 99-509). The fee for the 
fiscal year beginning on October 1, 1987, will be published in the 
Federal Register. The fee shall be based on the value of the mer- 
chandise as determined under § 402, Tariff Act of 1930 (19 U.S.C, 
1401a). 

(b) Exemptions. The following articles are not subject to the ad 
valorem fee: 

(1) Articles provided for in schedule 8, Tariff Schedules of the 
United States (TSUS; 19 U.S.C. 1202). 
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(2) Products of insular possessions of the U.S. (General Headnote 
3(a), TSUS). 

(3) Products of beneficiary countries of the Caribbean Basin Eco- 
nomic Recovery Act. (General Headnote 3(e)vii), TSUS). 

(4) Products of least developed developing countries. (General 
Headnote 3(eXvi), TSUS). 

(c) Payment. The fee shall be due and payable to Customs by the 
importer of record of the merchandise at the time of deposit of esti- 


mated duties. 
MIcHAEL ScumIivz, 
Acting Commissioner of Customs. 
Approved: November 15, 1986. 
MicHakEL H. Lang, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 1, 1986 (51 FR 43188)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 24, 1986. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
B. JAMEs Frrrz, 
Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 86-24) 


This ruling holds that “articles of domestic manufacture or produc- 
tion” under 19 U.S.C. 1309(b) are not eligible for drawback pursu- 
ant to the substitution provision of the same condition drawback 
law, 19 U.S.C. 1313(jX3). 


anuary 3, 1986 
Refer to DRA-i 0-00: R:CD:D 
218493 RB 


Issue: Are “articles of domestic manufacture or production” 
under 19 U.S.C. 1309(b) eligible for drawback pursuant to the sub- 
stitution provision of the same condition drawback law, 19 U.S.C. 
1313(jX3)? 

Facts: Jet fuel produced in the United States is laden as fuel sup- 
plies on foreign aircraft operating in international traffic. Draw- 
back is sought to be claimed on this jet fuel under the substitution 
provision of the same condition drawback law, section 1313(jX3), im- 
ported, duty-paid jet fuel fungible therewith forming the basis for 
the claim. 

In addition to fungibility, it is presumed that any other statutory 
and regulatory requirements applicable to substitution same condi- 
tion drawback not in issue herein would also be satisfied. 

Law and Analysis: 19 U.S.C. 1309(b) provides in pertinent part 
that “articles of domestic manufacture or production” laden as sup- 
plies upon foreign vessels or aircraft may, under certain conditions, 
be considered exported for drawback purposes. Section 1309(b) in ef- 


7 
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fect furnishes a statutory means of fulfilling the requirement of ex- 
portation in the context of the drawback law. Without this provi- 
sion, the mere act of lading products of domestic manufacture as 
supplies on a foreign vessel or aircraft would not otherwise consti- 
tute an exportation (see Swan and Finch Co. v. United States, 190 
US. 143, 145; 17 Op. Atty. Gen. 579, 583; 19 CFR 101.1(k)). 

As originally included in section 1309(b), enacted as section 309(b) 
of the Tariff Act of 1930 on June 17, 1930, it is clear that the ex- 
pression “articles of domestic manufacture or production” exclu- 
sively means articles which are manufactured or produced in ac- 
cordance with the manufacturing drawback law, as amended, 19 
U.S.C. 1313(a) and (b), and applicable regulations, and which are 
thus intended to qualify for drawback on this basis, sections 1313(a) 
and (b) being the only provisions to which section 1309(b) could have 
referred at the time of its original enactment (see H. Rept. 7, 71st 
Cong., 161-162 (1929)). 

19 U.S.C. 1313(X3), the substitution same condition drawback 
law, enacted as section 202 of Public Law 98-573, the Tariff and 
Trade Act of 1984, and effective on November 14, 1984, provides in 
pertinent part that imported, duty-paid articles may, under certain 
conditions, form the basis of a claim for drawback on other import- 
ed or domestic articles fungible therewith, when the latter are 
exported. 

It is apparently desired that section 1309(b) be read in pari mater- 
ia with section 1313(jX3), and, as a result, that “articles of domestic 
manufacture or production” in section 1309(b) be considered export- 
ed for purposes of section 1313(jX3). 

The doctrine of in pari materia, however, is resorted to only in 
cases where the meaning of a statute is ambiguous or doubtful 
(Northern Pac. Ry. Co. v. United States, 156 F.2d, 346, 350 (7th Cir. 
1946), aff'd 330 U.S. 248). Because the meaning intended by “arti- 
cles of domestic manufacture or production” in section 1309(b) is 
clear, as noted above, the application of this rule of statutory con- 
struction in the present case would be unwarranted and incorrect. 
Inasmuch as section 1309(b) is not specifically amended by section 
13133), “articles of domestic manufacture or production” as used 
therein should therefore properly retain the meaning intended at 
the time of its original enactment (see Manry v. Robison, 56 S.W.2d 
438, 447 (Tex. 1932); also note Gemsco v. Walling, 324 U.S. 244, 265). 

Furthermore, Customs has previously held, correctly, that im- 
ported, duty-paid articles may not themselves be considered export- 
ed under section 1309(b) and directly claimed for same condition 
drawback under 19 U.S.C. 1313(jX1) (section 201 of Public Law 
96-609, effective on December 28, 1980), same condition drawback 
not being provided for in connection with section 1309(b) (Head- 
quarters letter dated November 28, 1983, file CON-13-01, 
DRA-1-CO:R:E:E 722625; and cf. Atlas Marine Supply Co. v. United 
States, C.D. 549). Hence, to permit such articles to form the basis for 
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same condition drawback on other (substituted) articles, when, in 
identical circumstances, they could not qualify for same condition 
drawback themselves, would be contradictory and anomalous. “And 
we should discard any construction that would lead to absurd conse- 
quences” (Oates v. National Bank, 100 U.S. 239, 244). 

Accordingly, “articles of domestic manufacture or production” as 
set forth in section 1309(b) cannot be considered exported thereun- 
der for purposes of substitution same condition drawback, section 
1313(j)3). 

Holding: “Articles of domestic manufacture or production” under 
19 U.S.C. 1309(b) are not eligible for drawback pursuant to the sub- 
stitution provision of the same condition drawback law, 19 U.S.C. 
1313(j)3). 


(C.S.D. 86-25) 


This ruling holds, under 19 CFR 191.141, that failure to file a notice 
of intent to export before merchandise is exported, or to secure a 
waiver of that filing requirement, will invalidate a claim for same 
condition drawback under 19 U.S.C. 1313(j). 


January 10, 1986 
Refer to DRA-1-CO:R:CD:D 
218395 R 


Issue: Whether the failure to file a notice of intent to export, or 
get a waiver of that filing requirement, before merchandise is ex- 
ported is fatal to a same condition drawback claim? 

Facts: Six protests are involved. The protests are against denials 
of drawback which are based on failures to file a notice of intent to 
export, or to get waivers of that filing requirement, under 19 CFR 
191.141. The regulatory requirement was published as T.D. 83-212 
and was to take effect on December 12, 1983. Assuming that the 
documentary evidence in each of the six protests is sufficient to 
prove the exportation of the merchandise involved, there is no evi- 
dence that shows that any of the merchandise was exported before 
that date. This decision is limited to the consideration of the effect 
of 19 CFR 191.141 on drawback eligibility alone. There is no evi- 
dence that Customs waived the requirement before exportation. 

Law and Analysis: The filing requirement of 19 CFR 191.141 was 
the subject of considerable controversy. In T.D. 83-212 (48 F.R. 
46753, Oct. 14, 1983, 17 Cust. Bull. 465), at 17 Cust. Bull. 498-499, 
the purpose of the provision was stated. The Customs Service dis- 
agreed with the assertions that there was no authority to require 
prior notice and that prior examinations of merchandise were 
unnecessary. 

A similar pre-export filing requirement was considered by the ap- 
pellate court in U.S. v. Lockheed Petroleum Services, 1 Ct. Appls. 
Fed. Cir. 63, 709 F. 2d. 1472 (1983). That case concerned 19 CFR 
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22.4(g) (1982) which required a drawback claimant to file an ab- 
stract of manufacture before the vessel, on which drawback was to 
be based, left the U.S. At page 65 the court stated that drawback el- 
igibility depended on the claimant’s compliance with that require- 
ment because the failure to comply deprived the Government of the 
ability to verify the contents of the abstract. The same reasons ap- 
ply here. The failure to file the required notice of intent to export 
deprived the Government of the ability to verify the identity of the 
merchandise with that of the imported merchandise, and the condi- 
tion of the merchandise that is to be exported. 

In protest 3801-000414 the protestant asserts that an examina- 
tion by a Customs officer on the date of exportation pursuant to the 
protestant’s request to register foreign merchandise is compliance 
with 19 CFR 191.141. Examination on the date of exportation is not 
notification five working days before exportation. In the case of 
Spencer, Kellogg and Sons, Inc., v. U.S., 13 Ct. Cust. Appls. 612, T.D. 
41459 (1926), the court held that an oral notice, on February 20, to 
a Government inspector who was doing other work, that the draw- 
back claimant expected to load merchandise for drawback at 8:00 
a.m. on February 23 did not satisfy the regulatory requirement that 
written notice be filed with the collector at least 6 hours before lad- 
ing of the merchandise and a copy of that notice be given to the 
Customs inspector at the place of lading. The merchandise was lad- 
ed during the period from 3 p.m., February 22 to 6:30 a.m., Febru- 
ary 23. The court held that the regulation requiring the notice of in- 
tent to export was mandatory, and could not be disregarded in favor 
of proving exportation by some other means. To similar effect is the 
court’s decision in the case of Nestle’s Food Co., v. U.S., 16 Ct. Cust. 
Appls. 451, T.D. 43199 (1929). There the claimant orally notified a 
Customs inspector at one pier of the export cargo’s diversion to an- 
other pier when the regulations required written notice to the col- 
lector or to the inspector at the place of the actual lading in ample 
time to secure examination. The court found that as neither the col- 
lector or the inspector at the place of lading was told of the diver- 
sion, the merchandise was laded without Customs supervision. The 
court rejected the argument that the oral notification constituted 
substantial compliance with the regulation. The court in Swift and 
Co., v. U.S., 10 Cust. Ct. 198, C.D. 753 (1943), reh. den. 11 Cust. Ct. 
321, abs. 49029 (1943), held that the failure to notify Customs of a 
diversion, when required to do so by regulation, was not compli- 
ance. It held that no compliance short of actual compliance could be 
regarded as sufficient compliance. The case of Swan Tricot Mills 
Corp. v. U.S., 63 Cust. Ct. 530, C.D. 3948 (1969) involves the applica- 
tion of a concept similar to the one advanced by the protestant 
here. In that case the drawback claimant asserted that a Customs 
inspector’s examination to certify the exportation of bobbins tempo- 
rarily entered under bond substantially complied with the regulato- 
ry requirements relative to rejected merchandise drawback as to 
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the rejected yarn that was on the bobbins. The court rejected that 
argument. At page 534 of its opinion the court stated why an exam- 
ination for a purpose other than drawback does not constitute sub- 
stantial compliance with a regulatory procedure designed for draw- 
back verification: 


For one thing, the yarn here involved was never returned to 
Customs custody for a drawback examination to determine 
whether or not it conformed to sample or specifications. In this 
connection it is important to observe that the Customs exami- 
nation for drawback purposes is quite different from the exami- 
nation to satisfy a temporary importation bond. In the exami- 
nation for drawback purposes, it is essential to determine 
whether or not the merchandise conformed to sample or specifi- 
cations. By contrast, in the examination to satisfy a temporary 
importation bond, it is only necessary to determine what mer- 
chandise was laden aboard the vessel for export; hence, there is 
no need to determine whether the merchandise conformed to 
sample or specifications. This is illustrated by what occurred in 
the present case where the Customs inspector who inspected 
the merchandise to ascertain whether the temporary importa- 
tion bond was satisfied made no effort to determine whether or 
not such merchandise conformed to sample or specifications. 
Nor was he supposed to, since this task was to determine what 
merchandise was exported. 


That reasoning is equally applicable here with respect to the asser- 


tion that the certification on the registration form substantially 
complies with the regulatory requirement of 19 CFR 191.141. 

The submission of waybills, particularly waybills which describe 
the cargo as packages “said to contain” certain merchandise, does 
not satisfy the requirement of 19 CFR 191.141. 

In protest 3801-5-000826, the protestant asserted that the mer- 
chandise was examined by Customs prior to export and submitted 
copies of Canadian Customs and Excise forms in support of that as- 
sertion. Canada is not part of the United States. Examination of 
merchandise by Customs officers of another country in that country 
must occur after that merchandise leaves the United States. In any 
event, the United States Customs Service has not delegated same 
condition drawback examination authority to Canadian Customs of- 
ficers. Such an examination by Canadian officials, even if it oc- 
curred, does not comply with the required procedure in 19 CFR 
191.141. 

Holding: The failure to file a notice of intent to export, as 
required by regulation, or to get a waiver of that regulatory require- 
ment, before the merchandise is exported as a basis on which to de- 
ny drawback. 
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This ruling holds that exportations and/or substitutions made prior 
to the effective date (November 14, 1984) of Section 202 of Public 
Law 98-573 (19 U.S.C. 1313()3)) are not eligible for substitution 
same condition drawback. 


January 14, 1986 
Refer to DRA-1-CO:R:CD:D 
218449 K 


Issue: The issue is whether substituted merchandise that was ex- 
ported prior to the effective date of the substitution same condition 
drawback law is eligible for drawback. 

Facts: For purposes of this decision, it is assumed that all require- 
ments of law (19 U.S.C. 1313(j)((3)) and the Customs Regulations (19 
C.F.R. 191.141(h)) are met except that the substituted merchandise 
was exported prior to the effective date of the substitution same 
condition drawback law. 

Law and Analysis: Section 202 of Public Law 98-573, dated Octo- 
ber 30, 1984, amended the same condition (direct identification) 
drawback law, 19 U.S.C. 1313(j). Generally, the amendment allows 
same condition substitution drawback within a 3 year time limita- 
tion upon the exportation or destruction of merchandise (whether 
imported or domestic) that is substituted for imported duty-paid 
merchandise provided that the substituted merchandise is fungible 
with such imported duty-paid merchandise, that it is in the posses- 
sion of the party claiming drawback, that it was not used in the 
United States before exportation or destruction, and that it is in the 
same condition at the time of exportation or destruction as was the 
imported duty-paid merchandise at the time of its importation. 

In Customs Service Decision (C.S.D.) 85-34, dated February 5, 
1985, we noted that under Section 214 of Public Law 98-573, the 
amendment (Section 202) became effective on November 14, 1984, 
the 15th day after enactment. However, in C.S.D. 85-34, we ruled, 
in part, that imported duty-paid merchandise imported before the 
effective date (November 14, 1984) may be designated for drawback, 
provided of course, that all other requirements of law including 
time limitations are met. The ruling cited and followed the decision 
of the Customs Court in General Motors Corporation v. United 
States, 32 Cust. Ct. 94, C.D. 1587 (1954). 

The Court decision is cited to support a position that C.S.D. 85-34 
should be expanded to include exportations of merchandise that 
were made prior to the effective date for the substitution same con- 
dition drawback law. We do not agree. In its decision, the Court 
went on to address this question and clearly answered in the 
negative. 

The General Motors Corporation decision concerned Public Law 
109, effective August 8, 1951, which extended the privilege to sub- 
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stitute certain merchandise for imported duty-paid merchandise 
used in the manufacture or production of articles within certain 
time limitations and exported for drawback. Although Section 202 
of Public Law 98-573 concerns substitution same condition draw- 
back rather than substitution manufacturing drawback under Pub- 
lic Law 109, the issues concerning designation of merchandise and 
the exportation of merchandise prior to the effective dates are iden- 
tical. We agree with the decision of the Court in General Motors 
Corporation in holding that merchandise imported prior to the ef- 
fective date of August 8, 1951, may be designated for drawback. In 
this regard, the Court stated at page 96 that “A mere reading of the 
statutory provision shows this to be so.” 

However, the Court went on to state in General Motors Corpora- 
tion at page 96 that “Quite obviously, the statute could be effective 
only as to exportations made on or after August 8, 1951 * * *.” Fur- 
ther, the Court continued and ruled out retroactive substitution 
when it stated at page 98 “Clearly, there was no accruing right, pri- 
or to August 8, 1951, as to the imported steel herein to have substi- 
tuted for it, with benefit of drawback, domestic merchandise of the 
same class or kind.” The Court, as we did in C.S.D. 85-34, extended 
retroactive status only to the designation of imported duty-paid 
merchandise as the basis for drawback (refund of duty) and did not 
extend retroactive status to exportations or substitutions. In the ab- 
sence of a legislative mandate, we have no authority to do so. 

Holding: Exportations and/or substitutions made prior to the ef- 
fective date (November 14, 1984) of Section 202, Public Law 98-573 
(19 U.S.C. 1313G\3)) are not eligible for substitution same condition 
drawback. 

Effect on Other Rulings: This ruling supplements C.S.D. 85-34. 


(C.S.D. 86-27) 


This ruling holds that statements placed on orange juice packages 
relative to the origin of imported concentrate which are not cate- 
gorical or lack specificity as to the proper country of origin do not 
meet the criterion set forth in C.S.D. 85-47 and C.S.D. 86-19 gov- 
erning the proper country of origin marking in such instances (19 
US.C. 1304 and 19 CFR 134.46). 


May 1, 1986 
MAR-3 CO:R:E:E 
729523 LR 
Lauren R. Howarp, Esq., 
Collier, Shannon, Rill & Scott, 1055 Thomas Jefferson Street, NW., 
Washington, D.C. 20007. 


Dear Ms. Howarp: This is in response to your letter dated April 2, 
1986, on behalf of the National Juice Products Association, which 
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raises an issue relating to compliance with C.S.D. 85-47. Specifical- 
ly, you ask the Customs Service to authorize processors to mark 
their retail products to indicate that they “may contain concentrate 
from Florida and/or Brazil” as opposed to stating more categorical- 
ly that the product “contains a blend of Florida and Brazilian con- 
centrate”. You request that this variation be permitted in addition 
to the above categorical statement which we have already approved. 
See Ruling No. 729410, March 19, 1986. Alternatively, you ask that 
Customs permit the statement: “contains Florida concentrate and 
may contain concentrate imported from Brazil”. 

In your opinion the approved statement “contains a blend of Flor- 
ida and Brazilian concentrate” might pose a problem if a processor 
had only Florida concentrate available to it for an extended (al- 
though finite) period of time; the processor might be charged with 
misbranding under the Food, Drug & Cosmetic Act if it used this ex- 
isting packaging, which on its face suggests the presence of both 
Florida and Brazilian concentrates. You indicate that the only ap- 
parent alternatives for the processor would be to ensure that at 
least a miniscule amount of Brazilian concentrate were added to 
each retail product or to maintain duplicate labeling inventories. 

Although the purpose of our March 19, 1986, ruling permitting 
alternative markings was to facilitate compliance with C.S.D. 
85-47, it was not our purpose to ensure that in every case juice 
processors would be able to utilize one standardized label. In some 
instances, such as the situation you raise, this simply may not be 
possible. In considering alternative marking proposals, Customs 
must weigh the extent of the deviation from the statutory require- 
ments, the degree of accuracy that is sacrificed as a result of the 
deviation, and the extent to which the deviation will facilitate com- 
pliance with the marking statute. For example, Customs approved 
the “major supplier rule” (allowing processors to list only their ma- 
jor suppliers of foreign manufacturing concentrate) because such 
method of marking has the overwhelming advantage of eliminating 
the need for the processors to have numerous labels on hand to be 
used when there are slight changes in their sources of supply. Cus- 
toms recognized that such an advantage outweighed the certain de- 
gree of accuracy that would necessarily have to be sacrificed by list- 
ing only the processor’s major sources of supply. In addition, the 
marking of the major foreign sources of the imported product did 
not, in our opinion, deviate too far from the statutory requirement 
of informing the ultimate purchaser of the country of origin. 

In our opinion, the “may contain” language you suggest is too far 
a deviation from the statutory requirement of section 304 of the 
Tariff Act of 1930, as amended, to inform the ultimate purchaser of 
the country of origin. While the “may contain” statement is techni- 
cally more accurate than the categorical statement, it does not actu- 
ally inform the ultimate purchaser of the country of origin; it mere- 
ly indicates the possibility that a product may be of foreign origin. 
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We believe that approval of the “may contain” language would 
render the country-of-origin marking nugatory. If processors are 
concerned that they might be subject to penalties for misbranding if 
they used a standardized label indicating the presence of foreign 
concentrate for retail orange juice products which might in fact con- 
tain only domestic-origin concentrate, then they should maintain 
duplicate labels. Those processors that are ever in a position to use 
solely domestic concentrate will probably do this anyway. 

Finally, we would like to clarify a misunderstanding regarding 
our approval of the marking “contains a blend of Florida and Bra- 
zilian concentrate”. In our March 19 ruling we stated that we have 
no objection to showing that the orange juice is a blend of domestic 
and imported concentrate, if that in fact is the case. You indicate 
that this formulation would appear available to processors using 
any amount of domestic concentrate, just as the marking require- 
ment is, in accordance with C.S.D. 85-47, applicable to retail orange 
juice products containing any amount of imported manufacturing 
concentrate. We would agree with your conclusion only in situa- 
tions where the processor chooses to list all foreign sources of con- 
centrate (and not just his major foreign sources). However, if a proc- 
essor chooses to adopt the “major supplier” rule and lists only his 
major foreign sources, it is our position that the Florida content 
may be indicated only if Florida is similarly a major supplier of con- 
centrate to that processor. 


(C.S.D. 86-28) 


This ruling holds that foreign produce which is imported into the 
United States in bulk raw form for purposes of further processing 
does not ultimately result in an article which has been substan- 
tially transformed into a new and different article for country of 
origin marking purposes. Domestically repackaged foreign 
produce must be marked to indicate the country of origin where 
the imported product was produced in accordance with 19 U.S.C. 
1304 and 19 CFR 134.25. 


June 25, 1986 
Refer to MAR 2-05 CO:R:E:E 
729365 LR 


TO: District Director of Customs 
Laredo, Texas 


FROM: Director, Entry Procedures and Penalties Division 
SUBJECT: Request for Internal Advice (Imported Broccoli) 
This ruling concerns the country-of-origin marking requirements 


applicable to broccoli imported in bulk raw form and processed in 
the United States. 
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Issue: Whether pursuant to Section 304 of the Tariff Act of 1930, 
as amended, and section 134.25, Customs Regulations (19 CFR 
134.25), domestically repackaged foreign broccoli must be marked to 
indicate the country of origin where the imported broccoli has been 
processed in the United States by cutting to proper length, quarter- 
ing or spearing, blanching, packaging, and freezing; whether such 
processing “substantially transforms” the imported product into a 
product of the United States, thereby exempting the repackaged 
product from country-of-origin marking requirements. 

Facts: The broccoli in question is imported from Mexico in bulk 
form. After importation, the broccoli is graded, inspected, trimmed 
to proper length (four or five inches), cut in quarters or spears, 
steam blanched for six minutes, cooled, frozen solid and packaged. 
The size of the package varies depending on whether the broccoli is 
intended for retail or institutional use. By customer order, broccoli 
spears can also be made into 1 inch broccoli cuts or quarter inch 
chopped broccoli. 

Applicable Law: Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304) provides in general that all articles of foreign ori- 
gin imported into the United States, or their containers, shall be 
legibly and conspicuously marked to indicate the country of origin 
to an ultimate purchaser in the United States. Fresh vegetables and 
other natural products are exempt from individual marking, but 
the containers in which they reach the ultimate purchaser are 
required to be marked. 19 U.S.C. 1304(aX3\J) and 19 CFR 134.33. 
Pursuant to 19 CFR 134.25, various products which are exempt 
from individual marking when imported in bulk quantities (includ- 
ing vegetables) are required to be marked with the country of origin 
on the package when they are repackaged in the United States in 
retail containers. 

The critical question in this case is whether the broccoli has been 
subjected to a substantial processing operation which has resulted 
in the creation of a new and different article of commerce with a 
new name, character, or use. If the broccoli has been so substantial- 
ly transformed, then it must be treated as a product of the United 
States. The processing plant would be considered the “ultimate pur- 
chaser” of the imported product, within the meaning of 19 U.S.C. 
1304(a) and the requirements of 19 CFR 135.25 are not applicable. 

It is a well-settled principle of customs law that in order for a sub- 
stantial transformation to be found, an article having a new name, 
character, and use must emerge from the processing. United States 
v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 267, C.A.D. 98 (1940). The 
issue before the Customs Court in that case was whether hair- 
brushes and toothbrushes manufactured in the United States by in- 
serting bristles into wooden handles imported from Japan were 
required to be marked as products of Japan. After careful examina- 
tion of the statute and its legislative history, the Customs Court 
concluded that Congress had not intended the marking requirement 
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to continue to apply to an imported article which is used in the 
United States as a material in the manufacture of a new article 
having a new name, character, and use, and which consequently 
loses its separate identity in the finished product. 

This decision was followed and quoted extensively in Grafton 
Schools, Ltd. v. United States, 45 Cust. Ct. 16, 23, C.D. 2190 (1960), 
in which empty metal spools imported from England and wrapped 
in the United States with inked ribbons to create typewriter ribbons 
and business machine ribbons were found to have lost their identity 
in the finished product. The court observed that what the ribbon 
manufacturers were selling were ribbons, which of course had to be 
wound on a spool, but it was the ribbon and not the spool which the 
manufacturer’s customers were interested in purchasing. 

One of the most significant recent court decisions on the issue of 
country of origin marking is Uniroyal Inc. v. United States, 3 C.I.T. 
220, 542 F. Supp. 1026 (1982), aff'd, 702 F.2d 1022 (Fed Cir. 1983). In 
this case the merchandise before the Court of International Trade 
consisted of “footwear uppers consisting of complete shoes except 
for an outsole * * *”, manufactured in Indonesia, and imported into 
the United States where a pre-shaped rubber outsole was affixed 
and the completed shoe was sold to retailers. The question was 
whether the addition of the outsoles substantially transformed the 
uppers so that the finished shoe could be marketed in the United 
States without having to be marked as a product of Indonesia. 

After carefully examining both the imported upper and the fin- 
ished shoe, the Court of International Trade concluded that the im- 
ported upper did not lose its distinct identity in the finished shoe, 
and to the contrary was the very essence of the completed shoe. 
This was so even though the imported upper could not be sold to or 
worn by consumers without the heavy rubber outsole being at- 
tached, and even though following attachment of the rubber outsole 
the shoe was called by a different name, a deck shoe, rather than an 
upper or a moccasin. 

In the most recent country of origin marking case involving the 
issue of substantial transformation, National Juice Products Associ- 
ation v. United States, Slip Op. 86-113, (January 20, 1986) the Court 
of International Trade upheld Customs’ determination that import- 
ed orange juice concentrate is not substantially transformed when 
it is processed into retail orange juice products. The court stated 
“the retail product in this case is essentially the juice concentrate 
derived in substantial part from foreign grown, harvested, and 
processed oranges. The addition of water, orange essences, and oils 
to the concentrate, while making it suitable for retail sale does not 
change the fundamental character of the product, it is still essen- 
tially the product of the juice of oranges.” See also Uniroyal Inc. v. 
United States, supra. 

Arguments Presented: The importer maintains that the domestic 
processing substantially transforms the imported raw broccoli into 
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a new article of commerce with a different name, character and 
use. Specifically, it is claimed that: 


1) the broccoli undergoes a physical change from its imported 
state in that the shelf life is greatly extended from a few days 
to over a year; 


2) the market for fresh broccoli and the market for frozen broc- 
coli are distinct and well-established; 


3) the process is complex requiring a multi-million dollar in- 
vestment in equipment and speciali buildings and trained 
personnel earning up to $11.00 an hour to operate it; over 300 
employees are necessary for the process; 


4) the machinery used for quick freezing and packaging the 
product use a high level of technology; and, 


5) the domestic processing increases the cost of the broccoli 
ad 5 a pound (wholesale) to approximately $1.39 a pound 
retail). 


A detailed description of the processing steps, including the type 
of machinery used in each step and the number of employees neces- 
sary to operate them, has been submitted. 

Analysis: A close examination of these processing operations is 
necessary to determine whether they substantially change the im- 
ported broccoli so that its fundamental character and identity are 


lost or subordinated in the finished product. If so, then a new and 
different article can be presumed to have been created. 

The crucial operations performed on the imported bulk broccoli 
are trimming and cutting, and blanching and freezing. The trim- 
ming and cutting operations are fairly self-explanatory. As indicat- 
ed above, after importation the imported bulk broccoli is trimmed 
to four or five inch lengths and then either chopped or cut into 
spears or quarters. The designation on the package is based on how 
the broccoli is cut. After cutting, the broccoli is blanched. 

The blanching process prepares the broccoli for freezing. The 
process has been described as “subjecting vegetables either to hot 
water or steam to deactivate the enzymes before freezing. Unless 
deactivated the enzymes in fresh vegetables might, and probably 
would, result in loss of flavor and color during the period of frozen 
storage.” Border Brokerage Co., Inc. v. United States, 284 F. Supp. 
806, C.D. 3437 (1968) at p. 488. In Green Giant Co. v. United States, 
495 F.2d 775, 61 C.C.P.A. 46 (1974), the blanching process was said 
to partially cook and retard any deterioration of the vegetable from 
within. In this case, the broccoli is steam blanched for six minutes 
at 210 degrees Farenheit. 

After cooling and packaging, the broccoli is quick-frozen. Depend- 
ing on the particular cut of the broccoli and whether it is intended 
for institutional or retail use, the freezing process takes from 30 
minutes to 8 hours. As a result of the freezing process, the shelf life 
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of the broccoli is prolonged from 2-3 weeks to 6-8 months, provided 
frozen storage conditions are maintained. 

After having reviewed the material submitted to Customs, we are 
of the opinion that as a result of the processing described—the cut- 
ting, blanching and freezing operations—the imported broccoli does 
not lose its fundamental character and identity and is not substan- 
tially transformed into a new article of commerce with a different 
name, character, and use. 

The name of the imported article remains the same after process- 
ing, although it may have different modifiers preceding it. The im- 
ported product may be known as “fresh” broccoli whereas the 
processed products may be described as “frozen” broccoli or 
“chopped” broccoli. This does not change the fact that the funda- 
mental identity of the imported product (as broccoli) is maintained, 
and not lost or subordinated in the processed product. Although 
some consumers may distinguish between the imported product and 
the processed product, that is, some consumers prefer fresh broccoli 
when it is available; and although fresh broccoli has some uses for 
which processed broccoli is less satisfactory, nonetheless it appears 
that broccoli processed in the manner described here is interchange- 
able with fresh broccoli for many purposes. 

It is significant that the processes described here, far from trans- 
forming the character of the broccoli, are preservative in nature 
and are intended to maintain to the extent possible the characteris- 
tics of the imported product. Certainly, the imported product cannot 
be said to have been used in a manufacturing process in which its 
identity is lost or subordinated as would be the case if, for example, 
it were used in the manufacture of canned soup or frozen quiches. 

Holding: In view of the absence of significant distinctions be- 
tween the commercial consequences of processing in the Uniroyal 
and National Juice Products Association cases, and the conse- 
quences which result from the processing described in this case, it is 
our opinion that the imported broccoli is not substantially trans- 
formed into a new and different article, that it remains after proc- 
essing a product of the country where the fresh product was pro- 
duced, and that broccoli processed in this manner must be marked 
with the name of the country in which the fresh broccoli is 
produced. 

Scope of Ruling: Although this ruling was requested to clarify ap- 
plicability of the country of origin marking statute to imported 
broccoli which is processed for freezing in the United States, this 
ruling is equally applicable to other imported produce which is 
processed in a manner substantially similar to the processing de- 
scribed above. Parties who desire to have the Customs Service clari- 
fy applicability of this ruling to particular situations should contact 
the Director, Entry Procedures and Penalties Division, U.S. Cus- 
toms Service, 1301 Constitution Avenue N.W., Washington, D.C. 
20229. 
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Effective Date: In compliance with the direction of the Court of 
International Trade in the National Juice Products Association 
case, Customs has made a special effort to obtain information for 
the purpose of establishing an effective date for this ruling. As part 
of on-site visits to food processing plants along the Mexican border 
in Texas, Customs officials obtained information on inventories of 
packaging materials and usual schedules for ordering new packag- 
ing materials. It appears that packaging is ordered to accommodate 
processing of the produce of a particular growing season. Both 
processors and Customs officials along the border agreed that the 
current growing season and importation of produce for processing 
ends during November. Therefore, this ruling will be effective as to 
produce imported on or after December 15, 1986. 


(C.S.D. 86-29) 


This ruling holds that the country of origin marking requirements 
set forth in 19 CFR 134.46 apply to tissue wrappers and tags 
which accompany an imported article if they contain a reference 
to a country or locality other than the country or locality in 
which the imported article was manufactured. 


August 6, 1986 
729737 LR 


Aut District Directors or Customs 


Re: Applicability of section 134.46, Customs Regulations, to tissue 
wrappers and/or tags accompanying imported footwear 


Questions have arisen concerning the applicability of section 
134.46, Customs Regulations, to tissue wrappers and tags which ac- 
company imported shoes and shoe boxes when these items contain 
one or more references to a locality other than the country of 
origin. 

Tissue Wrapper: An importer believes that tissue wrappers are 
not subject to the requirements of section 134.46, Customs Regula- 
tions because that section is applicably only to “an imported article 
or container.” 

For the purposes of section 134.46, we consider the tissue wrapper 
to be part of the footwear container. We believe the purpose of the 
regulation would be frustrated if a more narrow interpretation of 
the word container was adopted. Therefore, if the tissue wrapper 
contains a reference to a locality other than the country of origin 
(of the shoes), the tissue wrapper must be marked in accordance 
with the requirements of section 134.46. If the tissue wrapper con- 
tains no such reference, it need not be marked with the country of 
origin. Please apply this rule with respect to merchandise imported 
on or after October 1, 1986. 
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Tags: An importer also believes that tags which accompany im- 
ported footwear (i.e. those which contain information about the 
product and/or the company) are not subject to the requirements of 
section 134.46. We disagree. Customs has always considered such 
tags to be part of the imported article and if they contain a refer- 
ence to a country or locality other than the country or locality in 
which the article was manufactured, such tags are subject to the re- 
quirements of section 134.46. Please continue to ensure that these 
tags conform to the requirements of section 134.46, with respect to 
all present and future entries. 

Please use your best efforts to assure that importers of footwear 
in your district are aware of the above requirements. 
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JEANNETTE SHEET GLASS CorP., PLAINTIFF-APPELLANT v. UNITED STATES, DE- 
FENDANT-APPELLEE, CRYSTAL INTERNATIONAL CorP., ET AL., AND GLAVERBEL, 
S.A., DEFENDANTS-APPELLEES 


Before SmirH and BissELL, Circuit Judges, and SKELTON, Senior Cir- 
cuit Judge. 
Smits, Circuit Judge. 


ORDER 


Appellee Glaverbel S.A. (“Glaverbel”) moves to dismiss on the 
ground that the appeal is from a non-final order. Appellee United 
States (“Commission”) supports the motion and appellant Jeannette 
Sheet Glass Corp. (“Jeannette”) opposes it. We grant the motion 
and dismiss the appeal. 
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BACKGROUND 


1. Proceedings at the ITC and Court of International Trade 


On March 16, 1983, Jeannette filed a petition with the Interna- 
tional Trade Commission (“ITC”) and the Department of Commerce 
alleging that imports of thin sheet glass (“TSG”) from Switzerland, 
Belgium, and the Federal Republic of Germany were materially in- 
juring or threatening to injure materially the domestic industry. An 
antidumping investigation was initiated pursuant to 19 U.S.C. 
§ 1673b(a). Section 1673 prescribes imposing a duty on imports be- 
ing sold in this country at less than fair value if, by reason of im- 
ports of the involved merchandise, (1) an industry in this country is 
either materially injured or threatened with material injury or (2) 
the establishment of an industry in this country is materially 
retarded. 

The ITC conducted a preliminary investigation and made two 
negative preliminary determinations. It concluded that there is no 
reasonable indication that: (1) the domestic regular quality TSG in- 
dustry (viz., Jeannette) is materially injured or threatened with ma- 
terial injury by reason of imports of regular quality TSG from the 
three named countries allegedly sold at less than fair value 
(“LTFV”); and (2) the establishment of a high quality TSG industry 
in the United States is being materially retarded by reason of high 
quality TSG from Belgium or the Federal Republic of Germany al- 
legedly being sold at LTFV. (Thin Sheet Glass from Switzerland, 
Belgium and the Federal Republic of Germany, Inv. Nos. 
731-TA-127, 128 and 129 (Preliminary), USITC Pub. No. 1376 (May 
1983)). 

Jeannette challenged the two negative preliminary determina- 
tions at the Court of International Trade. In an order dated March 
22, 1985, that court affirmed the ITC’s determination of no “materi- 
al retardation” in high quality TSG, in effect terminating the mat- 
ter on that issue pending any review by this Court. Jeannette Sheet 
Glass Corp. v. United States, 607 F. Supp. 123 (1985). Regarding ma- 
terial injury in the regular quality TSG industry, the court decided 
that the “reasonable indication” standard used by the Commission 
was inconsistent with that used in Republic Steel Corp. v. United 
States, 591 F. Supp. 640 (1984), reh’g. denied, 16 Cust. B. & Dec., No. 
14 (March 11, 1985). Consequently, it remanded the action for the 
ITC to reconsider its preliminary “no injury” determination in light 
of Republic Steel and to report to the court within 30 days its find- 
ings and redetermination. Id., 607 F. Supp. at 133. 

On June 11, 1985, the Court of International Trade denied with- 
out opinion the ITC’s motion to amend judgment by certifying the 
“reasonable indication” question for interlocutory appeal under 28 
U.S.C. § 1292(b). 

On July 12, 1985, the ITC on remand applied the Republic Steel 
standard and reached an affirmative preliminary injury determina- 
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tion. On September 10, 1985, the Court of International Trade is- 
sued an order affirming that determination of the ITC. 
2. Appeals Here—"Injury” Determination 

Several appeals from the “injury” aspect of the March 22 remand 
order were filed by intervenors and docketed in this Court as Nos. 
85-2554, 85-2555, and 85-2589. Jeannette moved to dismiss those 
appeals as interlocutory, and the motion was granted by order of 
June 2, 1986. That order also dismissed as interlocutory, sua sponte, 
Appeal Nos. 86-519 and 86-700. Those were appeals by the Com- 
mission and Glaverbel of the September 10 order. 

On July 8, 1986, two petitions for rehearing of the June 2 order 
were denied by this Court without prejudice to the Court of Interna- 
tional Trade amending its order to include a statement of certifica- 
tion under 28 U.S.C. § 1291(d\(1) or changing its order if so inclined. 


3. Appeals Here—“Material Retardation” Determination 

Jeannette’s original appeal in this case (No. 85-2455) was an ap- 
peal of the same March 22, 1985 order involved in the dismissed ap- 
peals. Whereas those appeals focused on injury in the regular quali- 
ty TSG industry, Jeannette’s appeal focused on “material retarda- 
tion” in the high quality TSG industry. Jeannette also filed a 
motion to dismiss or, in the alternative, to stay the appeal because 
“the order of March 22, 1985, is not final in all respects.” Jeannette 
said that it filed the appeal only to safeguard its right to appeal but 
believed that its appeal was premature. It argued that Rule 54(b)' of 
the court’s rules contemplates that a final judgment with respect to 
less than all the claims before the court will issue only where there 
is an express determination, which there is not in the March 22 or- 
der, that (1) there is no just reason for delay and (2) judgment 
should be entered. The order would become final, argued Jeannette, 
when the remand on “material injury” was complete. 

Jeannette’s motion was successful; the appeal in 85-2455 was 
stayed by this Court pending resolution by the Court of Internation- 
al Trade of the remaining issues. 

After the Court of International Trade issued its order of Septem- 
ber 10, 1985, Jeannette, who viewed that order as final, appealed 
from that portion of the order relating to material retardation. 
That appeal was filed here as No. 86-609. On Jeannette’s motion, 
the two appeals (Nos. 86-609 and 85-2455) were consolidated and 
became No. 85-2455 to proceed in accordance with the briefing 
schedule previously established in No. 86-609. Briefs were filed and 
oral argument heard. 


1 Rule 54(b) reads as follows: 
(b) JUDGMENT UPON MULTIPLE CLAIMS OR INVOLVING MULTIPLE PARTIES. 


form ion is 
rights and liabilities of 
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Glaverbel now moves to dismiss the consolidated appeal, arguing 
that the case involves separate judgments—one for affirmance (no 
materia] retardation) and one for remand (material injury). Under 
Fed. R. Civ. P. 58, alleges Glaverbel, “every judgment shall be set 
forth on a separate document,” but that was not done here, and 
hence, there is no jurisdiction to hear the appeal. Glaverbel also ar- 
gues that, if appeals from the March 22 and September 10 orders of 
the CIT upon which this appeal is based were already dismissed as 
interlocutory in other cases, dismissal here is likewise warranted. 
The Commission supports the motion. 

Jeannette opposes the motion, urging that, despite the trial 
court’s failure to certify the “material retardation” issue presented 
for review, this Court should consider the appeal under the collater- 
al order doctrine of Cohen v. Beneficial Industrial Loan Corp., 337 
U.S. 541 (1949). 

Not irrelevant to the motion is the rejection in American Lamb 
Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986) of the “reasonable 
indication” standard adopted by the Court of International Trade in 
Republic Steel and Jeannette Sheet Glass. Based on American Lamb, 
the Commission on August 19, 1986, filed in Jeannette a motion for 
reconsideration of the injury issue, which is still pending before the 
Court of International Trade. 


IssUE 


Whether this Court will decide, without proper certification by 
the Court of International Trade, an appeal of a claim resolved by a 
decision of that court when there is another claim that is still being 
pursued at the agency level.” 


OPINION 


Two orders are involved here: an order of March 22, 1985 and one 
of September 10, 1985. Both have two aspects, the first of which is 
identical in each, i.e., the Court of International Trade affirming 
the preliminary determination at the ITC of no “material retarda- 
tion” in the high quality TSG industry. That aspect is “final” in the 
sense that no further agency action is needed. However, the “mate- 
rial injury” aspect (in the regular quality TSG industry), though dif- 
ferent in each order, is not final. 

In the March 22 order, the “material injury” aspect involves a 
specific remand to the ITC for redetermination in light of a stan- 
dard the Court of International Trade believed correct (but which 
has since been held incorrect by this Court). That clearly is non-fi- 
nal, as Jeannette and the Commission apparently concede, and as 
this Court held in its order dated June 2. 

The June 2 order also held that the “material injury” aspect of 
the September 10 order was non-final, based on the authority of 


2 Because that question is answered in the negative, we do not address Glaverbel’s Rule 58 argument. 
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Cabot Corp. v. United States, 788 F.2d 1539 (Fed. Cir. 1986). We are 
in agreement with that holding. In Cabot, an order of the Court of 
International Trade, which remanded the case to the ITC for fur- 
ther findings and redeterminations to be reported to the court with- 
in 90 days, was held to be interlocutory in nature. Though the Sep- 
tember 10 order affirmed the ITC’s preliminary “injury” determina- 
tion, it was not final under Cabot because further proceedings at 
the agency level were necessary before the case became final. Thus, 
a final determination of no injury had to be made at the ITC and a 
preliminary and final determination of LTFV had to be made at the 
International Trade Administration (“ITA”) of the Department of 
Commerce. American Lamb Co. v. United States, 785 F.2d 994, 
998-99 (Fed. Cir. 1986). 

Hence, the issue before us is the same with respect to both the 
March 22, 1985 and September 10, 1985 orders: whether Jeannette 
can seek to appeal the final part of an order comprising a final and 
a non-final part. Those “parts,” however, are in essence dispositions 
of two “claims” within the scope of Rule 54(b) of the United States 
Court of International Trade Rules, which is identical to Fed. R. 
Civ. P. 54(b). The non-final “claim” concerns “dumping” regular 
quality TSG at LTFV and the final claim concerns “dumping” high 
quality TSG at LTFV. That is a classic situation for Rule 54(b) certi- 
fication, yet there was none here. Without it, the appeal must be 
dismissed.® 

As stated by this Court in Aleut Tribe v. United States, 702 F.2d 
1015, 1020 (Fed. Cir. 1983): “[a]n appeal from the order that dis- 
poses of only some claims of an action may not be made without 
waiting for a decision on the remainder of the case, unless the re- 
quirements of Rule 54(b) of the Federal Rules of Civil Procedure are 
met.” (Emphasis in original). Thus, 

Rule 54(b) requires two steps before an appeal can be perfected. 
The trial judge must make (1) ‘an express determination that 
there is no just reason for delay,’ and (2) an ‘express direction 
for the entry of judgment.’ The ‘combination of the direction 
and determination can be referred to as a “certification” that a 
particular judgment is ripe for review.’ 10 C. Wright & A. Mill- 
er, Federal Practice and ure § 2660, at 82 (1973). 


Id. 

Under Rule 54(b), the trial judge “is a ‘dispatcher’ who decides 
whether to release his decision for appellate consideration by mak- 
ing an express determination that there is no just reason for delay. 
(Cases omitted.)” Id. at 1020-1021. The trial judge is permitted “to 
determine, in the first instance, the appropriate time when each ‘fi- 


for di of opinion and 
ee 
an appeal to be taken such order, if application is 
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nal decision’ upon ‘one or more but less than all’ of the claims in a 
multiple claims action is ready for appeal.” Jd. at 1021. As stated in 
Samuel v. University of Pittsburgh, 506 F.2d 355, 361 (8rd Cir. 
1974), “the knowledge bred of the district court’s proximity to the 
case can be brought to bear on the question of the propriety of im- 
mediate review.” See also Sargeant v. Johnson, 521 F.2d 1260, 1264 
(8th Cir. 1975) (the appeal here “fails to appreciate the salutory pur- 
pose and importance of Rule 54(b).”). 

Certification is therefore within the discretion of the trial judge 
who should “carefully consider[ed] the competing equities.” Chapar- 
ral Communications, Inc. v. Boman Industries, Inc., 798 F.2d 456, 
459, 230 USPQ 535, 537 (Fed. Cir. 1986) (“the need for an immedi- 
ate appeal was clearly outweighed by the policy against piecemeal 
adjudication.”). Though “there may be exceptional cases where an 
appellate court is justified in mandamusing the district court to exe- 
cute the certificate, * * * as a general proposition a refusal to exe- 
cute * * * will not be interfered with by an appellate court.” 6 J. 
Moore, W. Taggart & J. Wicker, Moore’s Federal Practice 54.41[3] 
at 751 (hereafter “Moore’s Federal Practice”) (emphasis added.) Cf. 
Makuc v. American Honda Motor Co., 692 F.2d 172, 173 (1st Cir. 
1982) (“we are unaware of any cases in which a court of appeals has 
reviewed the denial of a Rule 54(b) motion * * * [or] * * * where 
mandamus powers have been applied to require the granting of a 
Rule 54(b) motion.”). 

Jeannette would have us ignore Rule 54(b) and decide the appeal 
under the collateral order exception to the “final order” rule. To 
fall within the exception, a collateral order must at a minimum: (1) 
conclusively determine the disputed question; (2) resolve an impor- 
tant issue completely separate from the merits of the action; and (3) 
be effectively unreviewable on appeal from a final judgment. Cabot 
Corp. v. United States, 788 F.2d 1539, 1543 (Fed. Cir. 1986). Howev- 
er, given the strong policies underlying Rule 54(b), and finality in 
general, we will not engraft in this case the collateral order excep- 
tion onto the Rule 54(b) requirement. 

The “final order” rule reflects a “strong congressional policy 
against piecemeal reviews and against obstructing or impeding an 
ongoing judicial proceeding by interlocutory appeals.” Heat & Con- 
trol, Inc. v. Hester Industries, Inc., 785 F.2d 1017, 1020, 228 USPQ 
926, 928 (Fed. Cir. 1986) (quoting United States v. Nixon, 418 US. 
683, 690 (1974)). The Supreme Court in recent decisions has indicat- 
ed that departure from the rule will be allowed “only for the limit- 
ed category of cases falling within the ‘collateral order’ exception 
delineated in Cohen v. Beneficial Industries Loan Corp., 337 U.S. 
541, 69 S. Ct. 1221, 93 L.Ed. 1528 (1949).” Cabot Corp. v. United 
States, 788 F.2d 1539, 1543 (Fed. Cir. 1986) (emphasis added.) That 
exception is a “narrow” one whose reach is limited to trial court or- 
ders affecting rights that will be “irretrievably lost” in the absence 
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of an immediate appeal. Richardson-Merrell, Inc. v. Koller, 105 S. 
Ct. 2757, 2761 (1985). 

Adopting Jeannette’s argument would improperly extend the nar- 
row Cohen exception to orders that are not merely “collateral” to 
the main action, but are the very claims themselves. We will not do 
that here. Instead, we approve of the rationale expressed in Hooks 
v. Washington Sheraton Corp., 642 F.2d 614 (D.C. Cir. 1980). There, 
plaintiff contended that the Rule 54(b) need for certification was in- 
applicable because certain third party claims were “collateral” to 
the basic dispute resolved by the judgment entered by the clerk. 
Plaintiffs urged what the court characterized as a “reverse collater- 
al order” theory, maintaining that the clerk entered judgment 
should be considered final and outside the scope of Rule 54(b) be- 
cause the remaining claims were collateral thereto. The Court re- 
jected that argument. It reasoned that the collateral order doctrine 
applies only to “certain remedial and procedural matters that are 
separable from and not ingredients of any identifiable claims for re- 
lief’ and it does not apply when the collateral matters “themselves 
constitute the claims for relief.” 642 F.2d at 618. Citing “two nota- 
ble commentators” (10 C. Wright & A. Miller and 6 Moore’s Federal 
Practice), the Court stated: 


Without question the better view is that Rule 54(b) applies only 
when there are multiple claims and the collateral order doctrine 
applies to the determination “2 matter that really is not an in- 
gredient of any identifiable c 


im. A ‘claim’ for purposes of the 
collateral order doctrine, like the request for security for costs 
in Cohen, is not a ‘claim for relief within the meaning of Rule 
54(b) inasmuch as the rule refers only to claims in the sense of 
the substantive right being asserted—the cause of ac- 
tion—rather than requests that are incidental to the procedure 
for obtaining a judicial award and enforcing it. 


Id. at 618. (Emphasis in original.) See also United States Bonding 
Ins. Co. v. Stein, 410 F.2d 483, 486 n.3 (8rd Cir. 1969) (appellant ap- 
pealed without Rule 54(b) certification the grant of summary judg- 
ment on one of multiple claims; the court rejected an argument 
based on Cohen, reasoning that “the object of the summary judg- 
ment was one of the claims for relief sought in the action and was 
most certainly one of the ingredients of the substantive claim.”) See 
generally 6 Moore’s Federal Practice, 54.31 at 473-75. 

By-passing Rule 54(b) under the guise of Cohen would be especial- 
ly troublesome in this case. Jeannette argues that the material re- 
tardation aspect of the order, relating to the high quality TSG in- 
dustry, “addressed specific facts and specific legal issues * * * that 
had nothing to do with the facts and legal issues regarding material 
injury of the regular quality TSG industry” (emphasis in original). 
Yet, when Jeannette earlier moved to dismiss or stay the original 
appeal in No. 85-2455, it argued that “[mJany of the facts involved 
in this litigation, particularly those facts concerning the manufac- 
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turing process and the steps necessary to produce ‘high quality’ ver- 
sus ‘regular quality’ thin sheet glass, are pertinent to both the issue 
of material injury and the issue of material retardation.” We should 
not have to sort those arguments as part of a Cohen analysis. Rule 
54(b) properly requires the trial judge to sort them out and allow 
appeal of one of the claims if he or she deems it appropriate. 

The trial judge should also be the one to test Jeannette’s argu- 
ment that it will be harmed by an inability to obtain immediate re- 
view. By the time later review occurs, argues Jeannette, it may al- 
ready be in the high quality TSG market, making the relevant in- 
quiry “material injury,” not material retardation. Or, Jeannette 
argues, the “material retardation” may have been so successful by 
the time final appeal arrives that Jeanette is no longer in the posi- 
tion of being able to enter the high quality TSG industry. No one 
can better assess those speculative arguments than the trial judge 
who sat through a trial involving those industries. Rule 54(b) allows 
him or her to do that. 

Also relevant to our decision is that the trial judge has before 
him the Commission’s motion to reconsider, in light of this Court’s 
decision in American Lamb, the “injury” aspect of the case and to 
affirm the ITC’s earlier holding of no preliminary injury. Resolu- 
tion of that motion in the Commission’s favor could speed up great- 
ly the material injury aspect of this case, leading to that aspect and 
“material retardation” being before us in the near future. 

Jeannette argues that Maier v. Orr, 754 F.2d 973, reh’g. denied, 
758 F.2d 1578 (Fed. Cir. 1985) supports its position. Maier involved a 
district court order commanding the Secretary of the Air Force to 
reinstate Maier on active duty with back pay, retroactive promo- 
tions, longevity credit, and other entitlements which she would 
have received had she not been improperly discharged. This Court 
rejected Maier’s argument that the order was not final and thus not 
appealable. It held that the order was sufficiently injunctive in na- 
ture to justify this Court taking jurisdiction under § 1292(a\(1).4 The 
order in this case, however, is not of the injunctive type—hence, 
Maier is distinguishable. 

The Maier court in dicta added: “Moreover, the order is so funda- 
mental to the litigation that both policy and common sense would 
dictate that [the Court should] assume jurisdiction under the rule of 
Gillespie v. U.S. Steel Corp., 379 U.S. 148.” Gillespie illustrates an 
exception to finality that has on occasion been used by this Court, 
Tenneco Resins, Inc. v. Reeves Bros., Inc., 736 F.2d 1508, 222 USPQ 
276 (Fed. Cir. 1984), and its predecessor, Knickerbocker Toy Co. v. 
Faultless Starch Co., 467 F.2d 501, 175 USPQ 417 (CCPA 1972). It 

4 28 U.S.C. § 1292(aX1) states: 
§ 1292. Interlocutory deddion . 

(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of appeals 
OD Interlooutory orders of the datrct courta of the United States, the United States District Court for the District of the 
Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, 


tinuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, 
review may be had in the Supreme Court. 
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focuses on whether the order in question is distinct from the re- 
maining allegations and on whether judicial economy will be 
served. Gillespie, however, is to be very rarely used. As stated in 
Cabot, 788 F.2d at 1544, “there is no warrant here for applying the 
Gillespie rationale beyond the unique facts of that case.” Accord 
Coopers & Lybrand v. Livesay, 437 U.S. 463, 477 n.30 (“If Gillespie 
were extended beyond the unique facts of that case, § 1291 would be 
stripped of all significance.”). As in Cabot, there is no warrant here 
to apply Gillespie. 

In dismissing this appeal, we are not unaware of this Court’s re- 
cent decisions in Dewey Electronics Corp. v. United States, No. 
86-612, (October 1, 1986) and Teller Environmental Systems, Inc. v. 
United States, No. 85-2676 (October 1, 1986). Dewey appealed from 
an order of the Armed Services Board of Contract Appeals (Board) 
finding the government not liable on four claims of equitable ad- 
justment, pricing of certain items, and interest, but liable on five 
other claims. The Board remanded the five claims to the con- 
tracting officer to determine quantum. The government argued that 
the order was non-final because of the remanded claims. This Court 
decided that the Board made a final decision on the four claims that 
were the subject of the appeal and that the appeal should not be de- 
ferred pending resolution of quantum on the other five claims. 

In Dewey it was determined that the statute granted the Board ju- 
risdiction to review decisions of contracting officers and that, be- 
cause only liability on the claims had been decided (constructively) 
by the contracting officer, the “Board decided all of the issues 
before it.” Dewey also noted that the legislative history of the Con- 
tract Disputes Act and “longstanding practice of agency boards 
* * * counsel against applying a rigid district court concept of finali- 
ty.” The court concluded that the appeal was appropriate even 
though some of the claims were being returned to the agency for 
quantum determination. In Teller, however, the court held that 
where liability and quantum on a claim were both before the Board, 
an appeal of the Board’s liability decision was premature because of 
the Board’s remand to the contracting officer for quantum 
determination. 

The decisions in Dewey and Teller are unique to the contract area 
and are not applicable here. We are constrained by Cabot, which 
broadly states “that an order remanding a matter to an administra- 
tive agency for further findings and proceedings is not final.” 788 
F.2d at 1542. We will not deviate from it in the context of an appeal 
from the Court of International Trade of an order remanding back 
to the ITA or ITC—whether the remand is of the precise issue de- 
cided by the trial court (as in Cabot) or whether the remand is of 
one of two issues, the other being final (as here). Moreover, just as 
the Cabot court was swayed by the possibility of certification under 
28 U.S.C. § 1292(d)\(1), we are swayed by the availability in this mul- 
tiple claims situation of certification under Rule 54(b). 
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Accordingly, 

Ir Is OrpERED THAT: 

Glaverbel’s motion to dismiss is granted and this appeal is dis- 
missed, without prejudice to the Court of International Trade to cer- 
tify the case. Just as in Aleut Tribe v. United States, 702 F.2d 1015, 
1021 (Fed. Cir. 1983): 


If the requisite certification is obtained, the — may, of 

course, proceed upon the same briefs, record, and arguments 

presented in this dismissed appeal, and these ma farther. supple- 

ae if necessary by papers describing an er a. 
in the * * * Court [of International 


Wrig ht & A. Miller, supra § 2660, at 89 & n.87 74073 3 & Sap eE 
1981). Wee og Ses no opinion as to whether a Rule 54(b) cert: 
cation should be made, as this is a matter that is within the dis- 
cretion of the trial judge. 


Dated: October 23, 1986. 


For THE Court, 
Edward S. Smith, 
Circuit Judge. 
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Lone Star Steet Co. anp CF & I Sreex Corp., PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Court No. 85-06-00790 
[Motion to dismiss as moot denied.] 
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Akin, Gump, Strauss, Hauer & Feld (Richard R. Rivers, Warren E. Connelly, Vale- 
rie A. Slater and William J. Long) for plaintiff. 

Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, 
and E. Clark Lutz, United States International Trade Commission, for defentanys. 

Mi Rose, Guthrie, Alexander & Ferdon (David P. Houlihan and Jeffrey S. Nee- 
ley), for defendant-intervenor. 


OPINION 


Restani, Judge: This action challenges a negative injury determi- 
nation regarding oil country tubular goods from Argentina. The 
court has befor it defendant intervenor Dalmine Siderica, S.A.I.C.’s 
motion to dismiss as moot, in which the International Trade Com- 
mission (“ITC”) concurs. 

Bh relevant facts are as follows. On July 23, 1984, ITC issued a 

affirmative injury determination. On January 16, 1985 
the International Trade Administration of the Department of Com- 
merce (“Commerce”) issued an affirmative preliminary determina- 
tion of sales at less than fair value (“LTFV”). Thereafter, a suspen- 
sion of liquidation (finalization of assessment of duties) went into ef- 
fect. On March 29, 1985, Commerce issued an affirmative final 
determination of sales of LTFV. On May 22, 1985, however, ITC is- 
sued a final negative injury determination. At this point the suspen- 
sion of liquidation, premised on the preliminary antidumping find- 
ings, terminated. 

On July 22, 1985, in order to take advantage of changes in the 
law regarding cumulation of effects of imports from various coun- 
tries for injury determination purposes, plaintiffs filed a new peti- 
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tion under the antidumping duty laws covering the same products.! 
ITC again rendered an affirmative preliminary injury determina- 
tion. Commerce commenced a new LTF'V investigation covering the 
period from February 1, 1985 to July 31, 1985, rather than the 
three year period examined in the first case. This investigation re- 
sulted in an affirmative preliminary determination of sales at 
LTFV on January 27, 1986. Subsequent review, however, resulted 
in a final negative LTFV decision from Commerce. This decision 
has been challenged in another action. 

The question before the court is what relief may the court grant 
if plaintiff is successful in this action. If there are past entries re- 
maining to be liquidated which are only affected by this action, 
then a decision rendered by this court will have effect. Further- 
more, if despite the second proceeding, judicial review of the first 
proceeding will have future legal impact, this action is not moot. 

The basic issue here is what is the effect of commencement of a 
second antidumping petition and resulting determination affecting 
the same product. One might theorize that every entry presents a 
separate cause of action. What is before the court for review, howev- 
er, is agency action, not with regard to single entries, but with re- 
gard to imports of specific products from specific countries during a 
specific time period. What is affected are individual entries which 
occur for an indefinite time forward. Because different time periods 
are under consideration, different determinations may result. An 
action with regard to one determination does not address the same 
res as does an action with regard to another determination. Conse- 
quently, principles of res judicata do not apply.? Restatement (Sec- 
ond) of Judgments § 24(2) (1980). 

A question remains as to whether the statutory scheme otherwise 
makes the first action moot because of the commencement of the 
second proceeding and the determinations which result therefrom. 
As to past entries, including those not possibly affected by the sec- 
ond proceeding, plaintiffs argue that the first proceeding may have 
some effect because all entries after September 12, 1984 are unliqui- 
dated as a result of a suspension of liquidation under the counter- 
vailing duty laws. Plaintiffs’ view is that liquidation of an entry is a 
unitary event; an entry is either liquidated as to all duties or it is 
liquidated as to none. This is neither the current administrative 
view with regard to the imposition of additional duties, as is evi- 
denced by the positions taken in this case, nor does it comport with 
antidumping and countervailing duty laws. 

There are two general provisions for suspension of liquidation fol- 
lowing preliminary affirmative determinations under the unfair 
trade practices law. For antidumping cases, the provision is found 
at 19 U.S.C. § 1673b (1982). For countervailing duty cases the provi- 
sion is found at 19 U.S.C. § 167lb (1982 & Supp. III 1985). 19 U.S.C. 
~ 1 The amendments regarding cumulation were added to 19 U.S.C. § 1677(7\CXiv) (1982 & Supp. III 1985) by the Trade 


and Tariff Act of 1984, Pub. L. 98-573, § 612 (aX2XA) (1984). 
, principles of administrative res judicata are inapplicable. 
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§ 1673d(c\(2) (1982) provides for the termination of the suspension 
upon a negative finding under the antidumping laws. The corre- 
sponding provision of the countervailing duty law is found at 19 
U.S.C. § 1671d(cX2) (1982). Furthermore, 19 U.S.C. § 1673e(b) (1982) 
calls for antidumping duties to be imposed under certain circum- 
stances on entries the liquidation of which has been suspended 
under the antidumping duty laws. The corresponding counter- 
vailing duty provision is found at 19 U.S.C. § 1671e(b) (1982). 

Throughout the statutory scheme, the provisions affecting sus- 
pension are kept separate. One of the reasons for this may have 
been to fulfill commitments made pursuant to international agree- 
ment. For example, the Agreement of Interpretation and Applica- 
tion of Articles VI, XVI, and XXIII of the General Agreement on 
Tariffs and Trade (commonly known as the GATT Subsidies Code), 
provides that: “The imposition of provisional measures shall be lim- 
ited to as short a period as possible, not exceeding four months. 
General Agreement on Tariffs and Trade, April 12, 1979, art. 5, 
para. 3, 31 U.S.T. 513, 516, T.L.A.S. No. 9619, at 4, 1186 U.N.TS. 
——, ——. If a suspension following a preliminary determination 
under the antidumping laws could extend the suspension in coun- 
tervailing duty cases it might conflict with this provision. There is a 
similar provision in the GATT antidumping code. General Agree- 
ment on Tariffs and Trade, April 12, 1979, art. 10, para. 3, 31 U.S.T. 
4919, 4934, T.LA.S. No. 9650, at 16, 1186 U.N.T.S. ——, ——. In 
fact, in United States Steel Corporation v. United States, 9 CIT ——, 
618 F. Supp. 496 (1985), appeal dismissed, 792 F.2d 1101 (Fed. Cir. 
1986), which discussed the countervailing duty provision, the court 
treated the two potential suspensions separately. Although a sus- 
pension of liquidation of some entries was in effect under the an- 
tidumping laws, the court concluded that an overlapping counter- 
vailing duty suspension had ceased. Thus, in order to administer 
the laws in a reasonable manner and to steer clear of violation of 
international commitments, the suspensions are viewed as operat- 
ing independently. Nothing in the language of the statute contra- 
dicts this, nor have the parties presented any evidence of a contrary 
administrative practice.* Therefore, in accordance with antidump- 
ing laws, the need to make deposits and the provisional suspension 
of liquidation terminated upon the negative finding in May, 1985. 
See 19 U.S.C. § 1673d(c\(2). As a result, most past entries are no 
doubt liquidated without assessment of antidumping duties.‘ The 
court’s opinion can have no effect on liquidated entries. This is not 
so as to future entries, nor potentially as to unliquidated past 
entries. 

19 U.S.C. § 1516a(c) & (e) (1982) indicate that pending judicial re- 
view, unless such liquidation is enjoined by the court, entries are to 


3 The court in Ambassador Division of Florsheim Shoes v. Seek een Se 1562 (Fed. Cir. 1984) interprets 
a een ee ” Dual proceedings were not before the court in 


Florsheim, ong tea ties presented 
v1 USC’ F 1008 (10S © Seay lll 1900) wenkd have edieehed Uanidatin lp aperetion of law etthin o your of hs totem 
tion of the suspension of liquidation. 
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be liquidated in accordance with the challenged administrative de- 
termination. Entries subject to the court’s injunction and entries 
made following publication of notice of a contrary court opinion will 
be liquidated in accordance with the court’s opinion. See Melamine 
Chemicals v. United States, 732 F.2d 924 (Fed. Cir. 1984) and 
Bomont Industries v. United States, 10 CIT ——, 638 F. Supp. 1334 
(1986). To date there is no injunction here, but a judicial decision 
which results in an affirmative finding, and therefore an antidump- 
ing duty order, will mandate deposits on future entries pursuant to 
19 U.S.C. § 1673e(aX3) (1982). There is some potential for conflict 
with the result of the second proceeding. As long as those results re- 
main negative, they will have no effect and hence will present no 
conflict. If they become affirmative, any conflict in deposit rates 
will have to be resolved. This does not seem an insurmountable 
problem. 

In the papers filed before the court, the parties have cited no stat- 
utory provision which leads to the conclusion that the first action 
must cease because of the existence of the second proceeding. In 
fact, the agencies allowed the two proceedings to continue simulta- 
neously. Because this action may have an effect on future entries it 
is not moot. 

OrperED: Defendant’s motion to dismiss as moot denied. 


(Slip Op. 86-119) 


British STEEL CorpP., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANTS, AL- 
LEGHENY LUDLUM STEEL CorpP., ET AL., DEFENDANTS-INTERVENORS 


Court No. 83-7-01032 
Before BERNARD Newman, Senior Judge. 


MEMORANDUM AND ORDER ON PLAINTIFFS’ MOTION FOR AN INJUNCTION 
PENDING APPEAL 
[Plaintiffs’ application granted.] 
(Dated November 12, 1986) 

Steptoe & Johnson (Richard O. Cunningham, Charlene Barshefsky and William L. 
Martin, IT, Esqs., of counsel) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch and Sheila N. Ziff, Esq., for defendants. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Esq., of counsel) for defendants- 
intervenors. 


BERNARD NEwMAN, Senior Judge: 


I 


Presently before the court is plaintiffs’ application for an injunc- 
tion pending appeal of this court’s recent decision in British Steel 
Corporation v. United States, 12 CIT ——, Slip Op. 86-104 (October 
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17, 1986). Plaintiffs again seek to prevent defendants from liquidat- 
ing any entries of stainless steel plate from the United Kingdom en- 
tered or withdrawn from warehouses for consumption on or after 
April 1, 1985 and exported prior to March 1, 1986 (hereinafter re- 
ferred to as the 1985-86 entries). A temporary restraining order 
was issued by the court on October 23, 1986 and extended to No- 
vember 12, 1986. 

In Slip Op. 86-104, this court denied plaintiffs’ request for a pre- 
liminary injunction restraining liquidation of the 1985-86 entries 
pending a final decision on the merits of their claim that the Com- 
merce Department has wrongfully refused to conduct an adminis- 
trative review covering that time period. There, the court held that 
insofar as plaintiffs sought to raise a new cause of action relating to 
the refusal to Commerce to initiate an administrative review in ac- 
cordance with section 751 of the Trade Agreements Act of 1979, 19 
U.S.C. § 1675, covering the 1985-86 entries, such new claim could 
not now be “bootstrapped” into the present action which contests 
the final countervailing duty determination and order issued in 
1983. The court, however, left it open for plaintiffs to pursue their 
new claim that Commerce is required to commence an administra- 
tive review covering the 1985-86 entries by instituting an action 
under 28 U.S.C. § 1581(i) and renewing their request to enjoin liqui- 
dation of the 1985-86 entries. Slip Op. 86-104, at p. 10. Plaintiffs 
state that they are not appealing from that aspect of the court’s de- 
cision in Slip Op. 86-104. 

In Slip Op. 86-104, this court also rejected plaintiffs’ argument 
that apart from the issue of whether Commerce has wrongfully re- 
fused to conduct an administrative review of the countervailing du- 
ty order covering the 1985-86 entries pursuant to section 751, this 
court has jurisdiction in the current action under 19 U.S.C. 
§ 1516a(c\(2) to enjoin liquidation of those entries pending a final de- 
cision on the merits. In essence, it is plaintiffs’ firm conviction that 
irrespective of the administrative review procedures provided by 
section 751, the 1985-86 entries may ultimately be liquidated on 
the basis of the administrative record and final decision in the 
present action simply by now enjoining liquidation of the entries in 
accordance with § 1516a(c\2). However, in Slip Op. 86-104 this 
court agreed with defendants’ and intervenors’ position that the 
1985-86 entries would be liquidated pursuant to the record and ad- 
ministrative proceedings conducted under section 751, if such re- 
view were timely requested, and that absent such request, Com- 
merce is required to liquidate those entries in compliance with its 
regulation 19 CFR § 355.10(d). The foregoing regulation directs that 
liquidation be made on the basis of the cash deposit rate at the time 
of entry in cases where no timely request for a section 751 review 
has been made. 

Plaintiffs have appealed to the Court of Appeals for the Federal 
Circuit seeking review of the foregoing aspect of Slip Op. 86-104 
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(part II thereof), and now request that this court issue an injunction 
pending appeal to prevent liquidation of the 1985-86 entries until 
the Court of Appeals has had an opportunity to complete its review. 
Defendants and intervenors oppose plaintiffs’ request. 


Il 


The court now addresses the oft-repeated traditional four criteria 
relevant to a request for injunctive relief. See e.g. Zenith Radio 
Corp. v. United States, 1 CAFC 74, 710 F.2d 806, 809 (Fed. Cir. 
1983); S.J. Stile Associates, Ltd. v. Snyder, 68 CCPA 27, 30, 642 F.2d 
522, 525 (1981); UST, Inc. v. United States, 12 CIT ——, Slip Op. 
86-100 (October 10, 1986). The criteria employed in issuing an in- 
junction pending appeal are substantially identical to those used in 
issuing a preliminary injunction. Timken Co. v. United States, 6 CIT 
76, 81, fn. 7, 569 F. Supp. 65, 70, fn. 7 (1983). 

Plaintiffs’ request meets the irreparable harm criterion for grant- 
ing injunctive relief. Liquidation of the involved entries by Customs 
clearly would moot the appeal of Slip Op. 86-104. Cf. Zenith Radio 
Corp. and Timken Co., supra. If no injunction pending appeal were 
granted, and this court’s decision in Slip Op. 84-104 were reversed 
by the Court of Appeals, plaintiffs would achieve only a “hollow vic- 
tory”. Cf. J. Weingarten v. Potter, 233 F. Supp. 833, 839 (S.D. Tex., 
1964) 


In the circumstances presented here, the court further holds it is 
sufficient that plaintiffs have raised questions which are “serious, 
substantial, difficult and doubtful”, and plaintiffs need not show 
that there is probability of success on the merits, particularly 
where, as here, the balance of equities weighs heavily in favor of 
granting injunctive relief. Cf. Timken Co. and cases cited therein. 
See also American Air Parcel Forwarding Company, Ltd. v. United 
States, 1 CIT 293, 515 F. Supp. 47 (1981). 

There is no doubt that under 19 U.S.C. § 1516a(c)(2), liquidation of 
entries covered by a challenged countervailing duty determination 
may be enjoined pending judicial review. However, the precise issue 
raised by plaintiffs’ application in Slip. Op. 86-104 is whether en- 
tries made in the 1985-86 time period, which could be the subject of 
an administrative review under section 751 if requested, may be en- 
joined in the pending court action contesting the underlying coun- 
tervailing duty order. As is apparent, the 1985-86 entries sought to 
be enjoined were made several years after the time period and en- 
tries investigated by Commerce prior to the 1983 countervailing du- 
ty order, and that order has never been administratively reviewed 
respecting these 1985-86 entries. 

The issue presented by plaintiffs’ appeal is one of the first impres- 
sion because prior to 1984, administrative reviews under section 751 
were automatically initiated by Commerce, whereas under the 
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Tariff and Trade Act. of 1984 such reviews are commenced only on 
the request of an interested party.! The 1984 amendment of section 
751 was explicitly intended by Congress “to reduce the administra- 
tive burden on the Department of Commerce of automatically re- 
viewing every outstanding order even through circumstances do not 
warrant it or parties to the case are satisfied with the existing or- 
der”. H.R. Rep. No. 98-725, 98th Cong. 2d Sess. 22-23, 1984 U.S. 
Code Cong. & Ad. News 5149 (emphasis added). Conversely, if an in- 
terested party is dissatisfied for any reason with an existing order, 
such party is required under section 751, as amended, to request an 
administrative review. Absent such a request, Customs is directed 
by regulation to assess duties on the entries in the relevant time pe- 
riod at rates equal to the cash deposit or bond required at the time 
of entry. 19 CFR § 355.10(d). In this court’s view, Congress did not 
contemplate in its 1984 amendment to section 751 that a party dis- 
satisfied with a 1983 countervailing duty order could bypass admin- 
istrative review regarding 1985-86 entries and instead enjoin liqui- 
dation of such entries pending the court challenge to the counter- 
vailing duty order. 

So far as the court is aware, this is the first instance in which the 
issue is presented as to whether in the absence of a section 751 ad- 
ministrative review covering the relevant time period, the court has 
jurisdiction to enjoin liquidation of entries falling within that re- 
view period. As previously mentioned, plaintiffs insist that pursu- 
ant to 19 U.S.C. § 1516a(c\(2), the presently pending court action 
challenging the countervailing duty order may serve as the under- 
lying vehicle for obtaining injunctive relief covering the 1985-86 en- 
tries. The novel issue presented is of major importance in the ad- 
ministration of the countervailing duty law, and thus injunctive re- 
lief pending appellate review would serve the public interest. 

Significantly, whereas on the one hand liquidation of the involved 
entries prior to resolution of plaintiffs’ appeal would moot the ap- 
peal and cause irreparable injury to plaintiffs, granting injunctive 
relief pending appeal would not cause defendants, intervenors or 
the public any significant hardship. The subject merchandise has al- 
ready been entered and cash deposits have been made. Hence, the 
balance of hardships tips decidedly in favor of plaintiffs. 

In sum, plaintiffs have satisfied the four criteria for granting in- 
junctive relief. 


1 Indeed, as pointed out in Slip Op. 86-104, py is presently conducting annual reviews of the 1983 coun- 
eee are ee 7a io he prin Feria 10, 1983 to March 31, 1984, eg eee 
March 31, 1: When issued, the final results of these reviews ma‘ be challenged by plaintiffs and the liquidation of 
catsies apveapd by Sten sosiepe onlada sats RANE. § 1516e. If, as plaintiffs previously claimed, 


any erroneous valuation methodologies Co: em ly, this 
would then have jurisdiction under § 1516a(cX2) to enjoin liquidation of entries pending judicial review of the canis of the 
administrative reviews. 


spuien eipees Sune bo eaibeily sociomedioaaig tap 
termination and order; consequently, cais made ina subrquen annual review period nay be enjoined in the ation On 
testing the countervailing duty order. But those circumstances do not exist here. 
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Accordingly, plaintiffs’ request to enjoin liquidation of the 
1985-86 entries pending an appeal of this court’s decision in Slip 
Op. 86-104 is granted; an appropriate order will be entered concur- 
rently herewith to that effect. 

The court anticipates that plaintiffs will prosecute their appeal 
with reasonable expedition. 


(Slip Op. 86-120) 


AMERICAN Permac, INc., BozEwe System & MAcuHINERY, INC., AND BOEWE 
MASCHINENFABRIK, GMBH, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 85-1-00077 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


(Plaintiffs’ motion for judgement on the agency record is denied. The action is 
dismissed.] 
(Decided November 13, 1986) 
Barnes, Richardson & Colburn (Rufus E. Jarman, Jr.), for the plaintiffs. 
Lyn M. Schlitt, General Counsel; Michael P. Mabile, Assistant General Counsel, 
United States International Trade Commission (Jack M. Simmons, IID, for 
defendant. 


Watson, Judge: Plaintiffs, a West German manufacturer of dry- 
cleaning machinery and its American importer and distributor! 
(“Boewe et al.”), brought this action challenging a final determina- 
tion of the International Trade Commission (“ITC” or “Commis- 
sion”). The determination arose from an administrative review con- 
ducted pursuant to § 751(b) of the Tariff Act of 1930, 19 U.S.C. 
§ 1675(b) (1982).2 The ITC concluded that West German imports of 
drycleaning machinery would materially injure the domestic indus- 
try if the antidumping duty order covering those imports were mod- 
ified or revoked. Drycleaning Machinery From the Federal Republic 
of Germany, Inv. No. 751-TA-9 (Final), USITC Pub. 1617 (Dec. 
1984). Plaintiffs have filed a motion for judgement upon the agency 
record, pursuant to Rule 56.1 of this Court, seeking reversal of the 
determination on the ground that it is not supported by substantial 
~T Plaintiffs are Boewe Maschinenfabrik GmbH (West German manufacturer/exporter); Boewe System & Machinery, Inc. 


(importer); and American Permac, Inc. (distributor /marketing representative). 
219 U.S.C. § 1675(b) (1982) provides, in pertinent part: 
(b) Reviews upon a or, request.— 
(1) In general.—Wheneve * the Commission rece: * * a request for the review of * 
termination made nier section ° * * 1673d(b) of this ‘ea, which shows Seinnee aie 
ree it shall conduct such a review after publishing notice of the review in the Federal 


(2) asain ott gable for review.—In the absence of good cause shown— 
(A) the Commission may not review a determination under section * * * 1673d(b) of this title * 
less than 24 months after the date of publication of notice of that determination or suspension. 

Although not applicable in this case, the Trade and Tarriff Act of 1984 amended § 1675(bX1) by adding at the end the fol- 
lowing sentence: “During an investigation by the Commission, the party seeking revocation of an antidumping order shall 
have the burden of persuasion with respect to whether there are changed circumstances sufficient to warrant revocation of 
ee Pub. L. 98-573, § 611(aX2XBXiii), 96 Stat. 3031 (1984). See Pub. 1 96-573, § 626(bX1), 98 Stat. 3042 
(effective date). 
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evidence on the agency record. For the reasons that follow, the 
Court concludes that the Commission’s determination is supported 
by substantial evidence and is otherwise in accordance with law. 


ITC DetTERMINATION 


In 1972, following an injury determination by the United States 
Tariff Commission (predecessor to the ITC), the Treasury Depart- 
ment issued an antidumping finding covering drycleaning machin- 
ery imported from West Germany. T.D. 72-311, 37 Fed. Reg. 23715 
(Nov. 8, 1972). That finding remained in effect on the effective date 
of the Trade Agreements Act of 1979, and thus became subject to 
the administrative review procedures set forth in 19 U.S.C. 
§ 1675(b). See Matsushita Electric Industrial Co., Ltd. v. United 
States, 2 CIT 263, 529 F. Supp. 670 (1981). In May 1984, plaintiffs, 
Boewe et al., filed a request for such a review with the ITC. The 
Commission thereafter determined that changed circumstances ex- 
isted sufficient to warrant a review investigation, and published no- 
tice of the investigation in the Federal Register on August 15, 1984 
(49 Fed. Reg. 32692). The ITC review covered the drycleaning ma- 
chinery imports of two West German manufacturers, petitioner 
Boewe Maschinenfabrik GmbH (“Boewe”), and Seco Maschinenbau 
GmbH & Co. Kommanditgesellschaft (“Seco”). A public hearing was 
held on October 31, 1984. Plaintiffs were the only private parties to 
participate in the investigation or to appear at the hearing.’ 

Plaintiffs’ presentation at the public hearing consisted primarily 
of testimony by Peter Boden, chairman of the plaintiff West Ger- 
man producer/exporter, and William A. Hayday, president of the 
plaintiff importing and marketing subsidiaries. Boden and Hayday 
indicated that Boewe’s current pricing policy calculates prices for 
the same models which are uniform throughout the world and do 
not include dumping margins. They stated that removal of the 
dumping order would have no effect on Boewe’s pricing structure. 
They also testified that limitations in Boewe’s production capacity 
would prevent any short-term material increase in shipments to the 
United States market beyond current projections. 

In its final determination, published in December, 1984, the Com- 
mission described its task as follows: 


As stated in Television Receiving Sets From Japan [Inv. No. 
751-TA-2, USITC Pub. 1153 at 9 (1981)], Section 751(b) requires 
us— 


* * * to assess the inhibiting effect that me loan i 
anti-dumping] order has on the pricing, production, an 
marketing strategies of companies subject to it, to predict 
the effect of revocation on those strategies and on the mar- 
ket place, and then to determine whether those effects 


3 A representative of Vic Manufacturing Co., one of the domestic producers, appeared as a non-party participant and was 
permitted to testify. 
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would result in material injury or threat thereof to the do- 
mestic industry. 


Section 751(b) evaluations assume that any dumping is bein 

offset by the existing order and require us to forecast what wil 
happen if the order is revoked or modified. The analysis starts 
from the legally required assumption that [less-than-fair-value] 
sales will continue or resume once the dumping order is re- 
moved, and consists of two steps: (1) forecasting the likely beha- 
vior of the foreign manufacturers and the importers in the 
event the antidumping order were revoked or modified; and (2) 
determining whether injury to a domestic industry would result 
from the modification or revocation of the antidumping order 
based on that forecast. 


USITC Pub. 1617 at 4-6 (footnotes omitted). 

The Commission first examined the effect of revocation of the an- 
tidumping order on West German producers and concluded, despite 
the contrary declarations of plaintiffs’ witnesses, that revocation 
would affect the volume and price of West German imports. With 
respect to volume, the Commission found that Boewe had the intent 
and the capability to increase the volume of exports to the United 
States in the immediate future. Most Boewe machines currently ex- 
ported to the United States are of its “flexible” (or “flex”) mod- 
els—so called because they can be modified to increase or decrease 
capacity—which Boewe developed specifically for the American 
market. The Commission noted that imports from West Germany 
have increased substantially beginning in 1983 (when Boewe intro- 
duced its “flex” line), and that Boewe’s stated numerical goal for ex- 
ports to the United States was significantly higher than present 
levels. With respect to pricing, the Commission found that some de- 
gree of price competition existed between West German and domes- 
tic machines, and that revocation of the antidumping order would 
permit greater price flexibility for West German imports. The Com- 
mission concluded that an increase in market penetration by West 
German imports would be aided by revocation of the antidumping 
order. Jd. at 8-11. The Commission noted, however, that its analysis 
was complicated by the fact that no final dumping margins had 
been calculated since 1974, and the only available preliminary mar- 
gins from the International Trade Administration (“ITA”) of the 
Commerce Department were issued in 1981 (covering entries be- 
tween July 1979 and June 1980)‘ and thus antedated the introduc- 
tion of Boewe’s “flex” machines. Jd. at 10 n. 38. 


‘ The ITA’s preliminary weighted average margin calculation for the Boewe imports covered by the first periodic review 

was 65.95 percent. 46 Fed. 60868. The ITA did not publish the final results of that review until January 10, 1985—about a 
month after the ITC published its final determination herein. The final margin calculation for the covered Boewe imports 
was 30.05 percent. 50 Fed. Reg. 1256. See American Permac, Inc. v. United States, ——-CIT——, Slip Op. 86-83 (Aug. 12, 
1986). It is clear from the record below that the Commission was aware of the approximate final margin calculations the 
ITA intended to publish. 


On August 8, 1985, the ITA published the final results of the second periodic review. In that determination, the agency 
thereafter through October 1982. 50 Fed. Reg. 32154. The ITA has since initiated periodic reviews cover- 
for Boewe entries during the latter period is 1.87%. 
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The Commission then examined the domestic industry, which it 
found to be weak and vulnerable to dumped imports from West Ger- 
many. Because of their current low profitability, the Commission 
found it unlikely that domestic producers of drycleaning machinery 
could reduce their prices to meet increased competition from West 
German imports stemming from revocation of the antidumping or- 
der. The Commission concluded, therefore, that revocation of the 
antidumping order would materially injure the domestic industry. 
Id. at 11-13. 


DIscussION 


At the outset, the Court must voice concern over the failure of 
the ITA to perform periodic margin calculations in the timely man- 
ner contemplated under 19 U.S.C. § 1675(a), which seriously imped- 
ed the efforts of both the Commission and the plaintiffs in the pro- 
ceedings below. Congress enacted the antidumping law with the 
clear expectation—expressed repeatedly in the legislative histo- 
ry—that the ITA would render its determinations in strict adher- 
ence with statutory deadlines, not only to ensure that the remedial 
purpose of the antidumping law is achieved, but also to enable the 
ITC during injury investigations to make appropriate use of the 
ITA’s findings. The ITA’s failure to perform even remotely current 
margin calculations left the ITC essentially in the dark about 
whether, and to what extent, West German imports were dumped 
during the period under investigation. Such margin calculations, al- 
though highly relevant to the Commission’s inquiry,® are peculiarly 
within the authority and expertise of the Commerce Department. 
The court cannot fault the Commission for reaching its determina- 
tion as early as it did;* nor can the court say—at least in view of the 
findings upon which the Commission based its determination, dis- 
cussed below—that the unavailability of current dumping margins 
rendered the determination unlawful or unsupported by substantial 
evidence. Nonetheless, it cannot be gainsaid that Commerce’s pro- 
tracted delays in conducting administrative reviews constitutes a 
serious breakdown in the administration of the antidumping law. 

That being said, the Court now turns to the merits of plaintiffs’ 
claim. Plaintiffs seek reversal of the ITC’s determination on the ba- 
sis that it is unsupported by substantial evidence on the record. 
They nO te the Commission’s underlying findings as to both the 


5 Both the majority opinion and the dissent of Vice Chairman Liebeler describe iby the existing ordes. USETC Pub. 


impossible for the Commission to apply its traditi analysis 
nigtn tm tthnthasienem anette: oe 
the House Conference Report to the Trade and Tariff Act of 1984: 


ean dt contest of the sr Commission, for its has the duty to conduct a thorough in 
ex 7 esr time constrains ofthe dumping and counterail Ses eckaok 


ELR. Rep. No. 1156, autees 2d Sess. 182 (1984) (emphasis added). 
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likely effects of revocation of the antidumping order on imports, 
and the impact of those imports on the domestic industry. 

The Federal Circuit has stressed that the judicial review of a 
Commission determination for substantial evidence is a “limited 
standard of review”, Matsushita Electric Industrial Co., Lid. v. 
United States, 750 F.2d 927, 936 (Fed. Cir. 1984), and the limited pa- 
rameters of that standard have been elucidated in numerous deci- 
sions. E.g., Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 
1560 (Fed. Cir. 1984); Phillip Bros. Inc. v. United States, Slip Op. 
86-74, 11 CIT —— (July 17, 1986); American Spring Wire Corp. v. 
United States, 8 CIT ——, 590 F. Supp. 1273, 1276 (1984), aff'd sub 
nom., Armco Inc. v. United States, 760 F.2d 249 (Fed. Cir. 1985). 

With regard to the likely effects of revocation on imports, plain- 
tiffs first complain that the ITC ignored, or gave insufficient weight, 
to the testimony of plaintiffs’ managing officers at the public hear- 
ing on October 31, 1984, to show that removal of the antidumping 
order would not alter plaintiffs’ volume or pricing decisions. Plain- 
tiffs contend that their presentation of such direct testimony distin- 
guishes this case from Matsushita Electric Industrial Co., Ltd. v. 
United States, supra in which the Federal Circuit sustained an ITC 
review determination that revocation of an antidumping finding 
covering Japanese television sets would materially injure the do- 
mestic industry. Plaintiffs emphasize the following language from 
the decision: 


Since the importers chose not to provide any direct evidence on 
their intent, the Commission had no choice but to rely on cir- 
cumstantial evidence from which to infer likely intent, namely, 
production capacity, domestic and foreign demand, and incen- 
tives of motivations to increase imports. 


750 F.2d at 934. 

While the Court of Appeals in Matsushita found the absence of 
direct testimony concerning future intentions to be a salient short- 
coming in the petitioners’ presentation before the ITC, the court did 
not purport or have occasion to hold that the ITC must accept such 
testimony, when it is offered, over other forms of proof. To the con- 
trary, the above quoted sentence, listing circumstantial factors of 
the sort relied upon by the Commission in that case and herein to 
infer likely intent, is immediately followed by the observation that 
“{sluch factors are always relevant and, indeed, may be more relia- 
ble than self-serving declarations.” Id. See also id. at 937 (additional 
views of Nichols, J.) (direct testimony of intent may constitute 
prima facie case “if believed and not controverted’’). Thus, Matsu- 
shita does not limit the ITC’s authority to weigh all evidence (direct 
and circumstantial) relevant to likely intent, and to reject the testi- 
mony of representatives of importing interests when warranted. 

Although the Commission’s findings regarding the effects of revo- 
cation of the antidumping order on the volume and pricing deci- 
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sions of West German producers are not unassailable, the Court 
cannot say they are unsupported by substantial evidence. 

The Commission first found that West German producers intend- 
ed to increase the volume of exports to the United States over 
present levels. This finding was amply supported in the record. In 
testimony at the Commission hearing, Mr. Boden acknowledged 
that a key reason for Boewe’s development of the “flex” machine 
was, in essence, to increase sales in the American market (P. Doc. 
25 at 16-17), and in fact Boewe exports to the United States in- 
creased significantly in 1983 and again in the first half of 1984. C. 
Doc. 64 at A-41. Furthermore, Boden projected that within the next 
few years Boewe would “supply flex machines up to our full practi- 
cal capacity of about 350 to 400 units annually because the U.S. 
market for drycleaning machines is currently very strong and we 
expect this to continue.” P. Doc. 25 at 18. This projection is higher 
than projections of 1985 imports given in questionnaire responses 
by Boewe et al. (C. Doc. 13 at 10; C. Doc. 25 at 17) and is significant- 
ly higher than import levels during 1983 and 1984. Likewise, Seco 
exports to the United States increased significantly during 1983 and 
the fist half of 1984 over prior levels (C. Doc. 64 at A-41), and no in- 
formation was provided that such exports would either decrease in 
number or level off. See C. Doc. 14 at 10; C. Doc. 22 at 30. 

The Commission also found the existence of price competition be- 
tween the West German imports and certain domestic machines, 
and determined that such competition would sharpen upon revoca- 
tion of the antidumping order due to the greater price flexibility 
permitted to West German producers. Evidence supporting the find- 
ing of price competition included Mr. Boden’s testimony at the pub- 
lic hearing, from which the Commission could reasonably infer that 
one of Boewe’s goals in developing the “flex” machines was greater 
price competitiveness.’ Furthermore, the Commission’s price com- 
parisons of similar capacity drycleaning machines revealed that al- 
though average prices of domestically produced machines were be- 
low those of West German imports, the West German machines 
were priced comparably to, and occasionally lower than, models of 
certain U.S. manufacturers. C. Doc. 64 at Table 21. In addition, a 
telephone survey of major distributors indicated that the West Ger- 
man imports are considered price competitive with machines of cer- 
tain U.S. manufacturers. C. Doc. 58. This evidence is sufficient to 
sustain the ITC’s finding of price competition, notwithstanding evi- 
dence in the record tending to show the importance of certain non- 
price factors. 


7 Mr. Boden stated: 
call forthe German and Austrian markets and which happened to appeal o certain sthet market 
cart sly hh ae the U: ited States to justify the s a price 
er appeal in nit 
for and features * * *. The result of this 
comglttthy new Wine of ealinebin the nited States which we called the Permac “Flexible” 


P. Doc. 25 at 17. 
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The Commission stated that revocation of the antidumping order 
would “permit the petitioners much greater flexibility in determing 
prices”, which “would derive from (1) the elimination of petitioners’ 
current expenses resulting from the way the dumping order is pres- 
ently being administered, and (2) the removal of any exposure to po- 
tential dumping duties.” USITC Pub. 1617 at 10. The ITC based this 
finding, in part, on the required presumption that less-than-fair- 
value sales would continue or resume if the antidumping order 
were removed. Plaintiffs label this the “Matsushita presumption” 
because this Court discussed it with approval in Matsushita Electric 
Industrial Co., Ltd. v. United States, 6 CIT 25, 27, 569 F. Supp. 853, 
856 (1983), rev’d on other grounds, 750 F.2d 927 (Fed. Cir. 1984). 
Plaintiffs do not challenge the presumption per se but apparently 
view it as rebuttable. The Court disagrees. The antidumping law 
reserves to the Commerce Department (the “administering authori- 
ty”) questions pertaining to whether and to what extent merchan- 
dise is being dumped, and—in 751(b) reviews—whether dumping is 
likely to continue or resume if a dumping order is revoked. Plain- 
tiffs ask the ITC to revoke the dumping order on precisely the basis 
that is foreclosed to it—namely, a finding that West German im- 
ports are not currently dumped and would not be dumped if the or- 
der were revoked. As this Court stated in Matsushita: 


In order to give meaning to the separation of function which 
runs throughout the law, the ITC must presume that future 
sales will be at less than fair value if the ITA has not reviewed 


the matter. 


Id.® 

In the challenged determination, the ITC faced special difficulties 
in applying the Matsushita presumption due to the fact that it had 
no reasonably current margin calculations from Commerce. Thus, 
in reaching its finding that revocation would permit greater import 
pricing flexibility, the ITC properly left open questions of whether 
and to what extent recent West German imports were being 
dumped, and applied the Matsushita presumption in a general, 
open-ended manner.® The Commission did not blindly carry forward 
the stale margin data from Commerce. Conversely, it did not neces- 
sarily reject plaintiffs’ declarations that their current prices were 


® Plaintiffs point out that the ITA’s delays in conducting Section 751(a) periodic reviews ith no choice but to 
seek Section 751(b) review from the Commission. A Commerce Department regulation 1S CH § S650), gnerlly per 

i i the absence of sales at fees than fale wales far 

their review request 


hod Augast 1086, i 
1962 (60 Fed. Reg. 32154, 32156), the agency has yet to publish any final review results for subsequent periods. See 
The ITA’s backlog in conducting periodic reviews, though lamentable, does not render the Commission competent or 
authorized to speculate about matters such as whether certain imports have been or are being dumped, or whether dump- 
eee eens Sen ore eran 
The majority stated: 
ee eee eae Ss So poh natin that would resu!t from revocation of the order 
‘Betonly avadable preliminary margine (6.86 percent for ee nan aelediaas lanl datas aoe abe 
and the only a io sxelipinary monies Ws expec Latte pttione hea made some allowance in Prag antedate the 
the petitioner has made allowance in pricing for possible 
pay yy circumstances cannot be assessed. 
USCIT Pub. 1617 at 10 n. 38. 
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set to avoid dumping margins; but even if that were the case the 
Commission would be required to assume that some degree of 
dumping would resume if the antidumping order were revoked. See 
Matsushita, 569 F. Supp. at 856 n. 7. In any event, the Commission 
evidently chose not to believe plaintiffs’ declarations that revoca- 
tion of the order would have no effect on their pricing decisions. As 
discussed above, substantial evidence supports the Commission’s 
findings that West German imports are price competitive with cer- 
tain American-built machines and that plaintiffs intend to increase 
the volume of imports. In view of those findings, the Commission’s 
rejection of plaintiff's testimony was not unreasonable. 

Lastly, plaintiffs challenge the Commission’s finding that the do- 
mestic industry is weak and vulnerable. Commission data revealed 
that although domestic consumption increased during the period 
under investigation (C. Doc. 64 at Table 3), the domestic industry 
did not participate significantly in the consumption increase. Dur- 
ing much of the period between 1981 and 1984, most American pro- 
ducers experienced extremely low profitability and low capacity uti- 
lization. Id. at Tables 6, 11, 12. For the period from 1981 through 
1983, production and shipments by American producers, both for 
domestic consumption and for export, declined substantially. Jd. at 
Tables 4, 5, 7, 8. During the same period employment by those pro- 
ducers declined sharply, in terms of hours worked, wages paid, and 
total compensation. Jd. at Table 10. Although there was growth in 
some indicators during the first half of 1984, this was not sufficient 
to overcome setbacks suffered during previous periods. Jd. at Tables 
4-12. The Commission also noted that “the domestic industry is 
made even more vulnerable to the impact of imports from the [Fed- 
eral Republic of Germany] because it faces severe competition from 
imports from Italy”.° USITC Pub. 1617 at 13 n. 51. This evidence, 
considered as a whole, is substantial and supports the Commission’s 
finding that the domestic industry is weak and vulnerable. 

Plaintiffs contend that the Commission should have drawn ad- 
verse inferences against the domestic industry for failing to partici- 
pate as parties in the investigation. As Chairwoman Stern observed, 
any nonparticipation by domestic producers did not reflect lack of 
interest in the outcome. Jd. at 13 n. 52. Most producers responded 
in full to the ITC’s lengthy questionnaire, and those producers who 
most directly competed with West German companies voiced partic- 
ular concern. Under the circumstances, the Commission properly 
declined to penalize the domestic industry for not taking party 
status. 


10 Plaintiffs argue that the ITC’s treatment of evidence regarding competition by Italian imports was unlawful. The ITC 
properly refused to weigh causes of injury. As the House Ways and Means Committee Report on the Trade Agreements Act 
of 1979 emphasized: 


Any such requirement has the undesirable result of making relief more difficult to obtain for those i re 
difficulties from a variety of sources, precisely those industries that are most vulnerable to subsidised or dum 
imports. 


ELR. Rep. 317, 96th Cong., 1st Sess. 47 (1979). 
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The Commission concluded that material injury would result 
from revocation of the antidumping order. This conclusion was rea- 
sonably based on the Commission’s subsidiary findings, which the 
court has reviewed and found to be supported by substantial 
evidence. 

The ‘court holds that the Commission’s determination is sup- 
ported by substantial evidence and is in accordance with law. Ac- 
cordingly, it is ORDERED that plaintiffs’ motion for judgement upon 
the agency record is denied and the action is dismissed. 


(Slip Op. 86-121) 
J.C. PENNEY PurcHASING CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 81-12-01631 (See attached Schedule A) 


Before DiCar1o, Judge. 

Plaintiff challenges classification of merchandise invoiced as “electronic cash reg- 
ister, calculator” and “electronic cash register”, contending that it is not properly 
classifiable as toys, not specially provided for * * * other, under item 737.95 of the 
Tariff Schedules of the United States (TSUS). Plaintiff argues that the merchandise 
is not chiefly used for the amusement of children because it has practical and educa- 
tional utility as a calculator and that any amusement it engenders is not of the same 
type required for classification as a toy within the meaning of the TSUS. 

Held: The merchandise is chiefly used for the amusement of children and is prop- 
erly classified as a toy under item 737.95, TSUS. It is not chiefly used as a calculator 
or for educational purposes. The amusement children experience from its use is of 
the same type intended for articles classified as a toy within the meaning of the 
TSUS. 

[Judgment for defendant.] 

(Decided November 25, 1986) 

Frank W. Schattschneider for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice (Su- 
san Handler-Menahem) for defendant. 


DiCar.o, Judge: Plaintiff challenges the United States Customs 
Service (Customs) classification of small, plastic replicas of cash reg- 
isters incorporating a battery-operated calculator, invoiced as “elec- 
tronic cash register, calculator” and “electronic cash register.” Cus- 
toms classified the articles either under item 737.95, Tariff Sched- 
ules of the United States (TSUS) as toys, not specially provided for 
** * other or under item 676.20, TSUS, as calculating machines 
specially constructed for multiplying and dividing. Defendant as- 
serts that the classification of some of the merchandise under item 
676.20, TSUS was erroneous and that all the articles should be clas- 
sified as toys under item 737.95, TSUS. 

Plaintiff contends that the merchandise is not a toy because it is 
not chiefly used for the amusement of children since it is reasona- 
bly capable of use for some practical purpose other than amusement 
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and does not provide the type of amusement required for classifica- 
tion as a toy within the meaning of the TSUS. Plaintiff offers, in or- 
der of preference, three alternative classifications. 

Initially, the Court notes that item 737.95, TSUS is in schedule 7, 
part 5, subpart E of the TSUS. Headnote 1 of subpart E provides 
that “[tJhe articles described in the provisions of this subpart (ex- 
cept parts) shall be classified in such provisions, whether or not 
such articles are more specifically provided for elsewhere in the tar- 
iff schedules, * * *.” The term “toy” is defined in headnote 2 of sub- 
part E as “any article chiefly used for the amusement of children or 
adults.” 

Plaintiff argues, however, that if the merchandise is shown to 
have uses other than for the amusement of children or adults, it 
can not be classified as a toy. Plaintiff relies upon Jllfelder v. Unit- 
ed States, 1 Ct. Cust. App. 109, 111, T.D. 31115 (1910) where the 
court defined a toy as “something which is intended and designed 
for the amusement of children only, and which by its very nature 
and character is reasonably fitted for no other purpose.” (Emphasis 
in original). 

Plaintiff's reliance upon the Jilfelder test is misplaced. The court 
in Illfelder created a definition for the term “toy” because no defini- 
tion was provided in paragraph 418 of the Tariff Act of 1897. Later 
courts continued to rely upon the J/lfelder test in the absence of a 
statutory definition. See, e.g., United States v. Meier & Frank Co., 5 
CCPA 208, T.D. 34330 (1914). 

With passage of the Tariff Act of 1930, courts abandoned the 
Illfelder test because paragraph 1513 of that Act provided a control- 
ling statutory definition. See United States v. Louis Wolf & Co., 26 
CCPA 243, 248-49, C.A.D. 23 (1938); Skoja Manufacturing Co. v. 
United States, 33 Cust. Ct. 359, 361, Abs. 58387 (1954); A. Ponnock 
& Sons v. United States, 51 Cust. Ct. 196, 198, Abs. 67972 (1963); S. 
Rosenberg Christmas Corp. v. United States, 51 Cust. Ct. 283, 285, 
Abs. 68170 (1963). 

The court in Poynter Products, Inc. v. United States, 64 Cust. Ct. 
293, 298, C.D. 3993 (1970) held the reasoning of the Skoja court to 
be equally applicable to the TSUS. According to the court, the 
Ilifelder test “—to the extent that it defines a toy as something 
which is intended for the amusement of children only, and is rea- 
sonably fitted for no other purpose—has been superseded by the 
statutory definition of a toy—in both the Tariff Act of 1930 and the 
tariff schedules—as an article chiefly used for the amusement of 
children.” (Footnote omitted). Poynter Products, 64 Cust. Ct. at 298. 

The question before the Court is whether the merchandise is 
chiefly used for the amusement of children or adults making it a 
toy for purposes of the TSUS. Chief use is statutorily defined as 
“the use which exceeds all other uses (if any) combined.” General 
Interpretative Headnote 10(e Xi). 
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Plaintiff relying on the Jilfelder test offered evidence that the 
merchandise might have a reasonable use other than as a toy. Hav- 
ing rejected the Jilfelder test, the Court weighs this evidence of pos- 
sible alternative uses only in making its determination of how the 
merchandise is chiefly used. 

Plaintiff's first witness testified that, although the merchandise 
could be used as a calculator if necessary, he would not purchase it 
if in the market for a “normal” calculator. The Court finds that the 
cash register design of the merchandise makes it an unreasonable, 
impractible substitute for a calculator. 

Plaintiff also called as witnesses two teachers to support its con- 
tention that the merchandise serves the practical purpose of educat- 
ing children. These witnesses used the merchandise in their class- 
rooms approximately five years after entry at the behest of plain- 
tiffs attorney. Both witnesses used the merchandise in northern 
New Jersey on an experimental basis with a very limited number of 
children. 

No evidence was offered that the subject merchandise was being 
used in schools as a teaching tool at the time of importation or that 
the articles were imported for this purpose. Defendant’s witness tes- 
tified, on the other hand, that the merchandise would not function 
effectively as a teaching tool for children of the ages prescribed by 
plaintiff because its calculating function was not self-correcting, 
and children would not know if what they calculated was correct. 

The Court considers the merchandise itself. It is accepted that 
representative samples of the merchandise are potent witnesses. 
See, e.g., United States v. Halle Bros. Co., 20 CCPA 219, 221, T.D. 
45995 (1932). In the present action, the testimony as to actual use is 
limited such that the sample is instrumental in finding the primary 
use of the merchandise. See Oxford International Corp. v. United 
States, 70 Cust. Ct. 217, 223, C.D. 4433 (1973) (finding that “even 
where testimony as to actual use is very limited, the character and 
design of the sample itself may compel a finding as to the primary 
use of the merchandise,” citing Leaf Brands, Inc. v. United States, 
70 Cust. Ct. 66, C.D. 4409 (1973)). 

The Court finds the samples offered to be small, plastic replicas of 
cash registers designed for children to use in play. To make the 
merchandise more inviting for play, these particular samples make 
noises when the “cash drawer” opens or the buttons on the built-in 
calculator are pushed. 

The “cash-drawer” itself is not large enough to accommodate real 
paper money, so play paper money and plastic coins in various de- 
nominations are provided. The paper money has “Bank of Imco 
toy,” “toy note” and “play money” printed on it, and the coins are 
made of silver colored plastic with “play money” stamped on them. 
A manually operated register tape provides the child another part 
to manipulate, but since it lacks any printing mechanism no trans- 
actions are recorded onto the tape. 





U.S. COURT OF INTERNATIONAL TRADE 53 


The Court also considers the manner in which the merchandise is 
sold. While not determinative, it is accepted that “the marketing of 
an imported article is relevant in determining the proper classifica- 
tion of that item for tariff purposes.” See, e.g., Lukas American, Inc. 
v. United States, 7 CIT 280, 282 (1984). 

Plaintiff purchased the merchandise from a manufacturer of toy 
products and sold it in its stores in the toy departments. The arti- 
cles were not sold by plaintiff in any retail outlet that did not have 
a toy department. One of the samples contains a “pulling label” 
from plaintiff's catalog center that refers to the merchandise as a 
“toy cash register.” In its sales catalog, plaintiff listed the merchan- 
dise in a special “Toy Index” which has “obvious probative value” 
as to its proper classification. See Montgomery Ward & Co. v. United 
States, 62 Cust. Ct. 718, 724, C.D. 3853 (1969). 

After weighing the evidence, the Court finds that the merchan- 
dise is chiefly used for the amusement of children and thus is a toy. 
The Court finds that the merchandise is not chiefly used as a calcu- 
lator. Also, unlike in Childcraft Education Corp. v. United States, 
742 F.2d 1413 (Fed. Cir. 1984), the Court is not persuaded that the 
merchandise is chiefly used for educational purposes. 

Finally, plaintiff argues that the merchandise is not a toy because 
the amusement it engenders, if any, is not true amusement similar 
to that which a child receives when playing with a ball or top. Ac- 
cording to plaintiff, the amusement intended by Congress when 
describing a toy in the TSUS is the merriment or jollity obtained 
from an article which is essentially a plaything. Plaintiff attempts 
to align its merchandise with that discussed in cases which found a 
different type of amusement experienced by children using certain 
items such as Louis Wolf, 26 CCPA at 243 (involving a microscope 
set); Western Stamping Corp. v. United States, 61 Cust. Ct. 152, 289 
F. Supp. 1016 (1968), aff'd 57 CCPA 6, 417 F.2d 316 (1969) (involving 
a typewriter); F.F.G. Harper Co. v. United States, T.D. 46423, 63 
Treas. Dec. 948 (1933) (involving model parts of miniature steam 
engines). 

Unlike the articles described in these cases, the Court finds that 
the subject merchandise does provide a type of amusement to a 
child similar to that received from an article which is essentially a 
plaything. The merchandise is designed to be used by young chil- 
dren “playing store” and the noises which accompany its use pro- 
vide merriment. Such amusement is different than that experienced 
by children examining objects with a working microscope, typing 
letters on a functional typewriter or building models of miniature 
steam engines. 

The Court concludes that the merchandise is chiefly used for the 
amusement of children and is properly classified as a toy under 
item 737.95, TSUS. Judgment will be entered accordingly. 
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